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TOPICAL INDEX 


From January to June, 1919, inclusive. 


I. Control and Regulation in General. 


(2) Under claim to presumption of death after seven years’ absence evi- 
dence held insufficient to justify inference—presumption does not 
arise when absence may be reasonably explained or absence of 
diligent inquiry—burden of establishing presumption is upon per- 
son invoking it, must produce evidence to justify inference that 
one is probable reason. Butler v. Mutual L. I. Co. of N. ° 
( ) 

Before assumption of death at designated time is justified, proof should 
remove reasonable probability of being alive at time. Butler 
v. Mutual L. I. Co. of N. Y. (N. Y.) 

Broker, by statute made representative of insured, also representative 
of insurer, subject to regulating power of state. La Tourette 
v. McMaster. (U. 8.) 

Statute limiting broker’s license to residents of state, etc., held not to 
discriminate unconstitutionality. La Tourette v. McMaster (U. 8.) 

Statute regulating qualifications of insurance — held not uncon- 
stitutional. La Tourette v. McMaster (U. 8S. 

Presumption of death from seven years’ absence ees owes a ques- 
tion for jury. Butler v. Mutual L. I. Co. of N. Y. (N. Y.).....65+ 

Federal court must accept state court’s sereppateniens of statute of the 
state. La Tourette v. McMaster (U..S.) 

The state tax upon “every” insurance company or association applies 
to both stock and mutuals doing business within the state—‘“re- 
turn premiums” must be confined to that portion of the premium 
which has been unearned and which insured has legal right to 
have returned. Northwestern Mut. Life Ins. Co. v. Roberts, State 
Treasurer—Massachusetts Mut. Life Ins. Co. v. Roberts, State 
Treasurer (Cal.) 

Company not prohibited from depositing proceeds of capital stock in 
banks or assigning notes given for stock. Central Bank of W. 
Lebanon v. Martin (Ind.) 

Under Insurance Law requiring policy to be filed with insurance super- 
intendent before any policy in such form be issued, riders must 
be filed, since the word “policy” means entire contract and in- 
cludes riders. Fact that, in issuing accident policy, sudden 
emergencies necessitating riders may arise, does not warrant 
failure to submit and file copy of rider with superintendent of 
insurance, since he has authority immediately to consent to pro- 
posed form. Hopkins v. Connecticut General Life Ins. Co. 

Administrative board may exercise only discretionary powers given by 
statute: these being complied with, it has no discretion. Grand 
Lodge A. O. U. W. of Iowa v. Insurance Board of Neb. (Neb.).. 

(16) Continued existence in state of policies of foreign company after license 
had expired did not constitute doing business. Tucker v. Colum- 
bian Nat. L. I. Co. (Mass.) 

(20) Power given Superintendent of Insurance by statute to revoke licenses 
of foreign companies is judicial; cannot revoke such license 
unless unsound financially nor upon ground of refusal to pay 
special claims until adjudicated. State ex rel. U. S. Fidelity & 
Guar. Co. v. Harty (Mo.)..... : . 

(24) Policy not in conformity with nor insurers authorized by statute never- 
theless binds insurers and is enforceable. Austin v. Dixie Fire 
Ins, Co. (Mass.) 0 eed cecccedssnersddbcdoceveneboose 

(26) Company which has consented to ‘statutory provisions as to location of 
actions, not thereby rendered liable under provisions which would 
conflict. Nowak v. Bankers’ Life Ins, Co. (Kan.)......... 


II. Insurance Companies. 
(A). STOCK COMPANIES. 


(33) In action on note given to company for capital stock, that note was 
traded to bank for certificate of deposit is not a defense. Central 
Bank of W. Lebeton V. Martin (ERGs). 6. ceccceccsnccccvecscecsc 
Statute authorizing organization of life companies requires money ob- 
tained from stock subscriptions to be held as capital and its use 
to pay expenses of corporators in promotion is unauthorized— 
publication of copy of charter of proposed life insurance cor- 
poration not being required to show that money paid in on sub- 
subscriptions to stock may be used to pay promotion expenses, 
subscriber is not bound by notice of fact in such publication. 
Lang v. Blocki et al, (IH.) 
Company securing money under and by means of ultra vires act or con- 
tract not jusitfied in appropriating it and refusing to pay it back. 
Trammell! v. San Antonio Life Ins, Co. (Tex.) 
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Statutory receiver of Illinois company is, under laws of state, invested 
with title to all assets of the company, wherever situated. Hop- 
kins v. Lancaster, State Treasurer, et al. (N. 2 

Sum on deposit with state treasurer in trust for policy. holders, having 
been administered by receiver of insolvent company and having 
as a result of care increased greatly at expense of general assets 
of company, policy holders should contribute their fair proportion 
of expenses. Where no accurate bookkeeping allotment of liquida- 
tion expenses in proportion to such funds in hands of receiver on 
date when order took effect, is proper. McDonald, Ins. Com’r, v. 
®tna Indemnity Co. (Conn.) 

Under statute, injunction at inception of insolvency proceedings against 
company bound to corporate property, including money there- 
after received by agent, who did not then know of injunction, and 
he acquired no right thereto superior to that of other creditors. 
O'Neil, State Ins. Com’r, v. Burnett (Penn.) 


On dissolution of company, proceeds of mortgages collected by agent 
vested in insurance commissioner, and agent's right as his claim 
of set-off was to share with other creditors, and any arrange- 
ment between himself and company’s officers authorizing him to 
set off his general agency account against such proceeds is an- 
nulled by insolvency and injunction. O’Neil, State Ins. Com’r, 
v. Rurnett. (Pa.) ees 


MUTUAL COMPANIES. 


Where association is incorporated in California with same name as as- 
sociation previously organized under laws of South Dakota, 
which by amendment changed its name to that thereafter 
adopted by the California association, held in view of instructions 
of secretary of both corporations to members, that two associa- 
tions are same, with same officers, members, contracts, etc., 
without necessity of changing certificate of membership, and that 
two organizations represent one and the same equity. Flinn v. 
Western Mut. Life Ass’n. (Ia.) 

Acceptance by company of application makes insured member of com- 
Ramer v. Aroostock County Patrons’ Mut. Fire Ins. 
Cc (Me.) 

Every person who takes insurance in mutual company is both insurer 
and insured, in view of statutes making insured persons members 
and he proportionately contributes in first instance by accessible 
premium note provided for by section 36 to assets of company 
out of which he is entitled to indemnification. Greenlaw v. 
Aroostock County Patrons’ Mut. Fire Ins. Co. (Me.)...........+. 

Mutual company being forbidden to discriminate between policy holders, 
any agreement which would result in payment of larger propor- 
tionate dividends to one, made by reforming policy to incorporate 
extrinsic instrument, would be illegal and void. Graham v. 
Mutual Life Ins. Co. of New York (N. C.)........ eneccccceces 


association, conducted on mutual assessment plan, by its re- 
organization into legal reserve, held to breach contract with 
member who became such prior to change, in respect of impair- 
ment of fund created for protection of certificate, and member 
was entitled to recover sum theretofore paid by him with in- 
terest. Merchants’ Life Ing. Co. v. Lathrop. (Tex.) ° 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


Contract hetween company and agent will be construed most strongly 
against company. . Yowell v. Union Central Life Ins. Co. (Tenn.). 


Insurance brokers who issued fire policy in company held to be its 
agents. Coe v. Lancashire Fire Ins. Co. Limited (N. Y.) 
Declarations of agent are inadmissible to show he is general agent. 

Aradt v. Jefferson Standard Life Ins. Co. (N. C.)..cescereneees 


Company may limit power of agent and when notice that agent’s power 
is limited is brought héme to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins. Co. v. High- 
tower (Ga.) 


Agency contract construed as requiring 30 days’ notice of cancellation 
only when without cause, and to give right to cancel at once for 
cause. In re Mason Co (Conn.,) 

Where demand for payment of premiums was made by companies, 
agency of firm of insurance brokers to collect premiums was 
terminated. Ide v. Avtna Ins. Co, et al.—Same v. North British 
& Mercantile Ins Co. et al. (Mass.) 

Where agent contracted to act exclusively for and devote entire time 
to company, termination of contract was justified when agent 
entered employment of rival company. Locher v. N. Y. Life 
TMB, CO. (MO). ccrcrescccccscccntecredebecvecsvesevessevesccencs 
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Agency contract—Title in premiums, except agent’s commission Is in 
insurer, thoujgh clause providing for agent’s each month on the 
20th, reporting business on the 15th, and within 60 days there- 
after remitting all premiums thereby shown due company, pro- 
vides all credits extended for payments of premiums shall be at 
sole risk of agent. In re Mason Co. (Conn.)...... 

Where Russian company was represented by German partnership which 
engaged local agents in U. S., held that local agents not fully 
agreeing to agency contract submitted by company after relations 
with Germany were forbidden, were not bound under the statute 
to deposit commissions, previously paid to German partnership, to 
credit of compapy and which agents might be conditionally 
onus to. Salamandra Ins. Co. v. N..Y¥. Life Ins, & T. Co. 
(qu. 8.) 


Evidence held to show that false answers and information induced 
issuance of policy,—where agent had knowledge of false represen- 
tations, insurer relied thereon in issuing. and sustained damages 
in consequence, cause of action against agent is complete. St. Paul 
FP. & M. L. Co. v. Lawmbemeteim (Wit) .ccccccctvcccccdscesccesce 

Where general agénts of company appoint certain persons as local 
agents and take from them a bond conditioned that they will ac- 
count for and pay over moneys coming into their hands by reason 
of such appointment, held that such general agents are proper 
parties to sue on bond in case of breach thereof. Peery v. 
Merrill et al. (Okla.) 

Held in action on bond to recover commissions advanced on policies 
for which agent had taken premium notes and which notes, 
though due, were unpaid, that such action was not prematurely 
brought when commenced within two years from maturity of un- 
paid notes and from termination of agency—the preposition “‘for’’ 
as used in agreement to make good commissions advanced, etc., 
being used in connection with time, means “during’’ period of 
two years after termination of agency. Liverpool & London & G. 
I. Co. Ltd. v. Parker et al. (Okla.) 


In construing contract between company and agent, relation of parties, 
object to be accomplished and general circumsfances of execu- 
tion are to be considered in determining whether agent is en- 
titled to commissions after termination.—held that parties meant 
to confine commissions under former contracts to continuance 
of present contract. Yowell v. Union Central Life Ins. 
(Tenn.) 

Where not shown when company first received notice of cancellation, 
continued payment of commissions by general agent to subagent 
does not show practical construction that subagent is entitled 
to same. Yowell v. Union Central Life Ins. Co. (Tenn.)....... 

Plaintiff held not procuring cause where policy was alleged procured 
by joint efforts of plaintiff and officer of defendant insurer. 
Wiehitea B Ta L Cay V. TOAVE CRG Dev cccccccncccccccedgebvevess 

When cancelled pursuant to policy provisions, broker cannot collect 
commission on unearned premium. J. A. Eckert & Co. v. Pathe 
Freres. (N. Y.) 

Where broker procured and “placed ° contractor’s ‘pond with surety 
company under agreement to be paid a commission ‘‘on original 
premium and all renewal premiums * * * as long as pond 
remains in force,” surety company could not deprive broker of 
right to commission on renewals by voluntarily relievng con- 
tractors from payment of’ further premiums. Contract whereby 
broker was employed to procure suretyship contract and was not 
merged in broker’s subsequent contract of agency, whereby he 
became regular ouens of company. Porterfield v. American Surety 
Co of New York (M 

Unless expressly dees ‘or clearly gathered from contract, agent 
not entitled to commission on renewals after expiration of 
agency—contract held not to entitle agent to commissions peewee 
such circumstances. Locher v. N. Y. Life Ins. Co. (Mo.). 


Authority of agents of life company, so far as public with whem ‘they 
deal is concerned is controlled, not so much by the terms of their 
employment or by terms of policies which they procure, as by 
the things which the principal permits them to do, etc. Mc- 
Donald v. Equitable Life Assur. Soc. of the United States (Iowa). 

On facts stated, policy should be submitted to jury under proper in- 
structions. Citizens’ Ins Co. v. Adams, et al. (Okla.) 


Life agents are rarely, if ever, general in the sense that they execute 
and exercise general control or power with respect to particular 
and deliver policies, as in fire insurance, but they often have 
branch of business committed to their hands and to that extent 
at least are general agents. McDonald v. Equitable Life Assur. 
Soc. of the United States (Towa)........cescsccccesccsvcccccceces 

Agent and resident assistant secretary of surety company held “a gen- 
eral local agent’ having full power to execute building contrac- 
tor’s bond, containing provision for payment of laborers and ma- 
oe oe Guilford Lumber Mfg. Co. et al v. Johnson et al. 
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Soliciting agent for life company without authority to write policies, 
bind company or alter terms, is merely a special agent, different 
from fire agents. Continental Casualty Co. v. Hall (Miss.)...... 

Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins. Co. v. High- 
tower (Ga.) 

Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins. Co. v. High- 
tower (Ga,) 

On facts stated, policy should be submitted to jury under proper in- 
structions. Citizens’ Ins Co. v. Adams, et al. (Okla.). 

One soliciting for company or collecting premium is “agent” ‘ana. ‘\s 
“the company” in certain transactions; his acts necessary or 
proper to fulfill agency involve his knowledge of facts is 
knowledge of company. Stilp v. N. Y. Life Ins. Co. (Wis.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


(96) Under statute one who solicits and obtains application from insured, 
though not authorized agent of company and has application 
signed by company’s general agent. is to be considered as agent 
of company. Kane et al. v. Detroit Life Ins. Co. (Mich.) 

(109). Agreement between insured and soliciting agent of fire companies, that 
latter will keep property of former insured up to a certain per 
cent of its value and renew same when necessary, will not avoid 
a policy procured by such agent wthout knowledge of insured. 
a. - National Fire Ins. Co, of Hartford, Conn. 
¢ 

112 Tender of premium after fire not ratification of agent’s act in’ writing 
policy contrary to instructions. Scottish Union & N. I. Co. v. 
Warren Gee Lumber Co. (MI88.).......cc cece eeeevcerecevens ee 


IV. Insurable Interest. 

(114) Insurance taken in good faith on property belonging to another is void, 
even though company had full knowledge of facts. Fireman's 
PURE SER. Co. F. COE (ORM dees cg crcccccccssesasevenvsscoveces 

(115) Lessee having paid rent for time in possession has insurable interest 
although having signed no agreement to pay rent or insure build- 
ings. Griffin et al. v. W. L. Pfeffer Lumber Co. (Ill.).......... 

Tenant farming land under agreement with owner had insurable in- 
terest. St. Paul Fire & Marine Ins Co. v. Pipkin (Tex.) 

Evidence held to sustain allegations of fraud and false swearing as 
to ownership of property and amount paid on loss ordered re- 
rene Seen: In re Henry J. Morgan v. Hanover F. I. 
Co. ( 

(119) Parties to insurance contract may define loss to be covered, provided 
contract is made in good faith, and not merely to cover wager. 
ae Development Co. et al. v. Title Guarantee at Trust Co. 
( 

(121) Policy issued upon property previously sold and delivered to another, 
policy and assignment thereof is void. Fireman’s Fund Ins. 
Co. v. Cox (Okla.) 

“Assigns” being included among beneficiaries, contract construed as 
assignable. Nat’l Life Ins. Co. of Vt. v. Beck & Gregg Hdwre. 
Co. (Ga.) 

Machinery attached to, “and boilers, foundations, etc., inside of buildings 
ere part thereof. Scottish Union & N. I. Co. v. Warren Gee 
Lumber Co. (Miss.) 

In view of statute, insurer contesting value placed on property, evi- 
dence that, when its soliciting agent went to plaintiff’s house 
and examined it, and stated to her that it would cost $3,000 to 
build, was competent under res gestae exception to hearsay rule. 
“een @t al. V Teese Pite POR WO CN, Cid. cc ccccscnccccvcccsces 

Policy issued to one who has only life estate in property insured is- 
inoperative where loss occurred after death of assured. Garnett 
v. Royal Ins. Co. (Ga.) 


Vv. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

(126) Policy provisions as to right of insurer’s agent to bind insurer by agree- 
ment to renew was governed by laws of Oklahoma where prop- 
erty in that state was insured by state standard policy. 

. lagher v. Liverpool & London & Globe Ins. Co. (Tex.) 

(128) Oral agreement to insure against liability will be presumed to contem- 
plate usual terms in company’s policies. Maryland Cas. Co. v. 
Industrial Acc, Comm. of Cal, (Cal) 

(129) Mere local soliciting agent without power to bind company in relation 
to terms of contract. Graham v. Mutual Life Ins. Co. of New 
WOK CN. Ci). cccccvecccccccccccecccccesccscececccceeseeccescese 
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Where policy provided that only certain named officers had power in 
behalf of insurer to make or modify any contract of insurance, 
promise of general agent in consideration of application of in- 
surance to lend insured money was not binding on company. 
Gause v. Security Life Ins. Co, of America, (Tex.) 

Generai agent for several companies owes duty to applicant, who makes 
no selection, of securing adequate insurance in company that 
will carry. Shippers’ Compress Co. v. Northern Assur. Co. (Tex.) 

Issuance of policy differing in terms and rate from one applied for 
constitutes rejection of application and counter offer by com- 
pany, requiring acceptance before valid contract is made. 
fun. v. Equitable Life Assur. Soc. of - United States 
(Idaho os 

To constitute contract minds of ‘parties must ‘meet; “to be valid must 
have been consummated before fire. Scottish Union & N. I. Co. 
v. Warren Gee Lumber Co. ( Miss.) 

Unless application provides, not necessary that policy be issued before 
protection is effective—insurance commences at date when con- 
tract is consummated by acquiescence—contract consists of two 
prerequisites, application and acceptance. MHallauer v. Fire Ass’n 
of Phila. (W. Va.) 

Where proposal comes from insurer, it must be notified of acceptance of 
offer by insured. Pennsylvania F. I. Co. v. Sorrells. (Ga.) 

Statute providing insurance policies shall contain entire contract 
binding on insured as well as insurer. Gause v. Security Life 
Fae. CO, OF AMOCICR CHO c voces cccnstnsvceceksesabenstusscateus 

Where there was verbal agreement for renewal of policy and subsequent 
independent policy issued in lieu. it became sole contract, 
superseding verbal agreement. Wright v. Gt. Eastern Gas. Co. 
(Mo.) 

Ordinarily, policy is to be regarded as final contract between parties, 
and fact of its acceptance is to supersede all preliminary agree- 
ments. Greenlaw v. Aroostock County Patron’s Mut. Fire Ins. 
Co. (Me.) 


Where application provided that when company’s binding receipt was 
given by its agent for advance premium, its liability should be 
as stated therein, such receipt, when given, though applicant 
died after issuance of policy, but before its receipt must be con- 
strued to bind company from date of receipt—although receipt 
did not expressly state insurance commenced at its date issuance 
of policy by company. antedated to conform to date of application 
was practical construction of receipt to effect that present insur- 
ance was thereby intended. Albers v. Security Mut. Life Ins. 
Co. (8. D.) 

Where insured applied to general agent for several companies, and 
where not advised which had been selected, agent authorized to 
substitute binder in one company for one in another. Shippers’ 
Compress Co. v. Northern Assur. Co. (Tex.) 

Cover note, duly countersigned, memorial of prior oral contract, was 
a contract of present insurance. Jones v. Internat. Ind. Co. (Cal.). 

Where insurance is to be effective before application formally accepted, 
frequently “binding slip” given, a limited acceptance of ap- 
plication by authorized agent, protecting applicant until company 
acts upon application and if risk declined, binding effect ceases 
eo instante. Hallauer v. Fire Ass’n of Phila. (W. Va.) 

“Binder” is document given assured, binding company should loss occur 
while policy is: being prepared. Brown v. North River Ins. Co 


(La.) 
Binder, recalled and canceled before delivery to assured or accepted is 
not binding. Brown v. North River Ins. Co. (La.) 


Contention of insured that terms were modified by form filled out by 

Approval of policy by commissioner does not render it immune from 
insurer’s -local agent precluded by statute. Graham v. Mutual 
Life Ins, Co. of New York (N. C.) 
collateral attack or question as to compliance’ ‘with. “statute. 
Williams v. Travelers I. Co. (Wis.) 

Where clause in policy was not in bold faced type as required by sta- 
tute, considered as not there. Williams v. Travelers I. Co. ( Wis.) 

Where specified, countersigning by agent is necessary and essential to 
validity—attached pasters bearing signature of agent do not 
countersign policy. Royal Ex. As. of London v. Almon (Ala.).. 

Insurance law requiring clause of accident policy which reduces any 
indemnity under special circumstances to be printed in bold- 
faced type, does not require rider avoiding any liability for acts 
of belligerents in war to be so printed. Hopkins v. Connecticut 
General Life Ins. Co. (N. Y.) 

Not necessary that certificate of loan by insurer be attached or indorsed 
on policy. Deacon v. Fidelity Mut. Life Ins. Co. (Ia.) 

Application is not part of the contract unless copy is attached to or 
accompanies policy—representations in unattached application are 
not covenants or warranties, but when false or fraudulently made 
may be set up in avoidance of policy if insurance was frauduently 
procured thereby—where agent inserted false answers to material 
questions, knowledge of fraud is not imputed to the insured— 


(13) 





Insurance Law Journal, Vol. 53. 


where application is attached and becomes part of contract, ap- 
plicant held to have knowledge of statements—mere constructive 
knowledge by applicant of false answers inserted by agent does 
not of itself void policy if there was no fraudulent intent of 
applicant. Wilkins v. National L. & A. I. Co. (Ga.) 

Company requiring monthly premium was not engaged in business upon 
“annual premium plan” within meaning of statute and was not 
exempt from requirement that policy contain all the terms of the 
contract, etc. N. Amer. Acc. Ins. Co. v. Hodge. (Tex ) 

Actual delivery not essential before contract becomes effective. 
tish Union & N. I. Co. (Miss.) 

Stipulations and conditions in applications for policies shall not take 
effect or be binding upon company unless delivered to insured 
while in good health are valid. Ebner v. Ohio State Life Ins. 
Co. (Ind.) 

Contract becomes consumated upon issuance of policy, even though still 
in hands of agent and unknown to applicant. Williams v. Atlas 
Assur. Co.. Limited, of London, England. (Ga.) 

Where neither application nor policy made delivery by agent of insurer 
condition precedent to liability and receipt for premfum, which 
declared no obligation was incurred until policy had been de- 
livered was not given to applicant, contract of insurance did not 
require delivery of policy as a condition to liability—-when ap- 
plication has been made and accepted by insurer and assured 
has done all required to entitle him to receive policy, contract 
is complete and if assured dies before actual delivery, there can 
be no recovery. American Nat. Ins. Co. v. Blysard. (Tex.).... 

By accepting and retaining policy without objection, insured becomes 
bound by terms and beneficiary cannot claim insured did not read 
provisions. Kahn v. Royal Indemn. Co. (Cal.) 

Possession of policy by broker is as effectual as possession by insured to 
render him bound by false statements in attached application. 
Rabe Vv. Bevel tedeeem. Co, COR) «co cvccnccecdscascs 

Policy erroneously issued in lieu of binder, where rejected when tendered 
and where it had not been applied for, is void ab initio. Can- 
not be ratified by implication, does not bind company and lia- 
bility can be denied. Brown v. North River Ins. Co. (La.) 

Condition that policy shall be void if on date of delivery insured be 
not in sound health is reasonable and enforceable. Mutual Life 
Ins. Co. of Baltimore v. Willey (M@.)........cccccecsscusccvseeee 

Contract not complete without delivery to insured and delivery to bank 
was not such delivery unless agreed to or instructed. Wittliff 
v. Tucker (Tex.) 

To constitute contract. not essential that premiums be paid. 

Union & N. I. Co. v. Warren Gee Lumber Co. (Miss.) 

Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins Co. v. High- 
tower (Ga.) 

Provisions in policies written since March 25, 1909. which conflict with 
standard policy forms of Oklahoma will not be enforced. Pala- 
tine Ins. Co. of London, England, v. Commerce Trust Co. (Okla.). 

Under statute prohibiting discrimination between insurants, agree- 
ment of insurance company to lend money to one at low rate of 
interest if he would take out certain amount of insurance, not 
being mentioned in policy was void and policy holder could not 
in action on note given as premium set up defense that insurer 
refused to lend money. Gause v. Security Life Ins. Co. of Am- 
erica. (Tex.) 

Insurance law, stating standard provisions for accident policies, while 
requiring policies to contain those stated, does not prevent inser- 
tion of other and not conflicting clauses in accident policy. Where 
policy insuring against loss on vessel, was filed with insurance 
superintendent, but rider excepting liability for loss caused by 
acts of belligerents, was not filed, policy was not void, nor was 
there conflict between rider and that section which states 
standard clauses of accident policies. Hopkins v. Connecticut 
General Life Ins Co. (N. Y.) os aaa 

(1389) Policy agreeing to indemnify insured against damages resulting because 
of violation of criminal statute is illegal and void. Messersmith 
v. American Fidelity Co, (N. Y) 

(140) Under insurance law requiring copy of form to be filed with insurance 
superintendent before policy is issued, where entire policy is not 
filed, failure to file does not entitle insured to recover upon so 
much of contract as was filed. Hopkins v. Connecticut General 
Life Ins. Co. (N. - 

(141) Where at time of making application sufficient amount is paid to com- 
pany to cover first premium and policy'is issued, not as applied 
for, but on different plan and rate which policy acknowledges re- 
reipt of first premium as of date when paid and is offered to 
and accepted by applicant, company waives agreement in appli- 
cation that policy shall not take effect until. first premium has 
been paid during good health of applicant. Riordan v. Equitable 
Life Assur. Soc. of the United States (Idaho)...... 
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Company may limit power of agent and when notice that agent’s power 
is limited is brought home to insured in such manner as would 
put prudent man on guard, insured relies at his peril on any act 
of agent in excess of his power. Reliance Life Ins Co. v. High- 
tower (Ga.) 

Company which by agent received premium and delivered receipt, pol- 
icy having been delivered with knowledge insured was sick is 
estopped to insist after death on stipulation as to taking effect 
of policy. Stilp v. N. Y. Life Ins. Co. (Wi8.).........eeeeeeees 

Payment of premium year after discovery that terms of policy had 
been fraudulently stated waived fraud and continued policy. 
Arndt v. Jefferson Standard Life Ins. Co. (N. C.) 

Receipt and retention of policy for nine years without reading It is 
negligence. Arndt v. Jefferson Standard Life Ins. Co. (N. C.).. 

Where policy contained provision that it was not binding until first 
annual premium paid during good health of insured, by accepting 
premium with knowledge that insured was not in good health 
at the time, company waived provision—where company sub- 
sequently learning thereof did not promptly take steps to avoid, 
held to have affirmed policy—to avoid policy, company should 
have notified insured, stated reasons and tendered premium paid 
—provision was for benefit of company and could be waived by it 
—where requirement of prepayment of premium was waived, 
default of payment does not work forfeiture in absence of 
specific provision—having waived such payment, company cannot 
reclaim it and predicate defense thereon. Farmers’ Nat. L. 
Ime. Co. V. Hlale (TMG) ccc ccccncosccccccscascesccesetcgecesces 

Where presumption of death after seven years is based on uncontra- 
dicted evidence, incapable of conflicting inferences, question is 
of law. Butler v. Mutual L. I. Co. of N. Y. (N. Y.) 

Stipulation requiring agent’s countersignature may be waived—if in- 
surer receives premium and issues policy, such stipulation is 
waived—stipulation could not be waived by agent by act of 
delivery. Royal Ex. As. of London v. Almon (Ala) 

Where policy delivered within month of application, was read to 
illiterate assured by agent, he could not repudiate three. months 
later on ground that certain stipulations not included nor on 
ground that agent told him it could be returned any time, when 
written contract did not contain this agreement. Faith v. Home 
L. I. Co. of N. Y. (Mo.) 

Where valid present contract was made, and insurer extended credit, 
and unconditionally delivered cover note, payment of premium 
as condition precedent to liability was waived. Jones v. Internat. 
Ind. Co. (Cal.) 

Where insured accepted policy under false representations, policy plainly 
provided otherwise, agent urged her to read policy, which she did, 
and others read it to her, held she did not rely on repre- 
sentations—if insured paid several premiums after learning that 
policy was not as represented, alleged fraud was waived. Rice 
Vv. Metres... Lite Tee. Co . CR Cds ccvcnscenescescseccpesccsccscsise 

Policy erroneously issued in lieu of binder, where rejected when tendered 
and where it had not been applied for, is void ab initio. Can- 
not be ratified by implication, does not bind company and lia- 
bility can be denied. Brown v. North River Ins. Co. (La.)...... 


Policy erroneously issued in lieu of binder, where rejected when tendered 
and where it had not been applied for, is void ab initio. Can- 
not be ratified by implication, does not bind company and lia- 
bility can be denied. Brown v. North River Ins. Co. (La.)...... 


Mistake of local soliciting agent in relation to terms of policy which 
company did not authorize to ratify cannot be imputed to it as 
basis for reformation of policy to include extrinsic instrument 
drawn by agent—if policy did not embody terms contracted for, 
it was insured’s duty to return it at once and decline to accept 
it, and where she kept it for fifteen years without taking action, 
her supposed rights are barred by laches. Gra*am v. Mutual 
Life Ins. Co, of New York (N. C.)........ CVervccecccsccsocvcsee 

Where clause incorporated in policy by mutual mistake, policy will be 
reformed. Royal Ins. Co, Limited, of Liverpool v. Stewart (Ind.). 

Where policy permits change in beneficiary, cash surrender value is 
property which could be transferred prior to bankruptcy, right 
passes to trustee of bankrupt. Cohn v. Malone (U. 8S.) 

Where assessment was not excepted from title policy because of in- 
sured’s promise to pay assessment and have it canceled, insurer 
was entitled to reformation of policy to relieve it from obligation 
to pay assessment. Empire Development Co. et al. v. Title Guar- 
antee & Trust Co. (N. Y.) 

Where agent and insured both believe that policy delivered was writ- 
ten for a year, when in fact it contained a “builder’s risk clause”’ 
rider, which provided that policy covered building only while in 
process of erection, policy will be reformed to make it conform 
to contract which parties intended to make. Metzger v. Altna 
Ins. Co. (N . 

Failure to read policy and discover omissions is not negligence to bar 
relief. Giammares v. Allemania Fire Ins. Co. (N. J.) ‘ 
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To recover under policy from which property was omitted by mistake 
or fraud, insured must set up facts to authorize reformation and 
seek recovery as if reformed. Northern Assur. Co. v. Lawrence. 
( Tex.) 

Where policy protecting “employer under Compensation Law fails be- 
cause of mutual mistake to express intent of parties, it may by 
mutual consent be corrected, even after happening of accident 
covered thereby. in absence of estoppel, and if not done so as to 
defeat employer’s right to compensation. Employers’ Liability 
Assur. Corporation, Limited of London, England, v. Industrial 
Accident Commission of California et al.—Atna Life Ins. Co. v. 
Same—Ocean Accident & Guarantee Corporation, Limited, v. 
Same (Cal.) 

Agent’s promise to renew does not bind insurer to renew upon ex- 
piration in absence of showing agent authorized to bind by such 
agreement. Avtna I. Co. v. Richey (Tex.) 

If plaintiff had policy in mutual company and applied for renewal, 
he was insured from time of acceptance of application, although 
renewal policy had not been delivered to him. Mere want of 
policy will not prevent recovering for loss after application was 
accepted and before renewal policy was delivered. Unless 
policy substantially conforms to application as accepted by com- 
pany, insured is not bound to take it. Greenlaw v. Aroostook 
County Patrons’ Mut. Fire Ins. Co, 

Where insurer notifies insured by letter that policy has expired put has 
been renewed on certain terms and conditions specified, and in- 
sured fails to answer, comply, or notify of acceptance prior to 
loss, there is no completed contract. Pennsylvania Fire Ins. Co. 
v. Sorrells. (Ga.) 

Where provision denying agent authority to waive conditions, condition 
not waived by failure of agent to call for premium within time 
limit as promised. Upton v. Travelers’ Inc. Co. (Cal.) 

Receipt of premium from agent after expiration of time for renewal, 
with knowledge of facts, waives condition for this renewal but 
not for future renewals. Upton v. Travelers’ Ins. Co. (Cal.) .... 


CONSTRUCTION AND OPERATION. 


Contracts of insurance are to be construed according to sense and 
meaning of terms and if they are clear and unambiguous are to 
to be taken and understood in their plain, popular and ordinary 
sense—stipulation even though prescribed by statute derives its 
force from consent of parties and should be construed as a 
contract rather than statutory provision, its origin, however, 
being kept in view. Ebner v. Ohio State Life Ins. Co. (Ind.).. 

Ambiguity in contract, whereby capable of two constructions, will be 
resolved against insurer. Finding v. Ocean Accident & Guar- 
antee Corporation, Limited (Colo.) 

Ambiguity in fire policy will be resolved in favor of insured. 

v. Commercial Union Assur. Co. (8S. D.) 

Cortract must be enforced as the parties made it and understood “it, 
in absence of statutory provision preventing such construction. 
Hopkins v. Connecticut General Life Ins. Co. (N. Y.) 

Where wording of policy is open to construction, to be construed to 
sustain rather than forfeit Ame.rican Nat. I. Co. v. Rardin 
(Okla. ) 

If perfectly plain and unambiguous, contract to be construed as written. 
Continental Cas. Co. v. Hall (Mise ) 

In construing policy. court cannot make new contract 
Exp. & Imp. Co. v. Firemen’s Fund Ins. Co. (N. Y.) 

Contract construed against insurer. Headley v. Aftna Ins, Co. 

Ambiguity or uncertainty in terms will be construed favorably to in- 
sured. Grant Lumber Co. v. North River Insurance Co. of New 
York (U. 8.) 

Where terms are capable of two meanings or true meaning is doubt- 
ful construction to protect insured favored and not construction 
to avoid policy. Bone v. Detroit Nat. Fire Ins. Co. (Pa.)...... 

Liability limitation in case of death from overturning automobile un- 
less caused by train, etc., to be construed strictly against insurer. 
Ward v. Interstate Business M. A. (Iowa.) 

Since contract is expressed in language selected by insurer all doubts 
as to meaning should be resolved in favor of insured. Underwood 
v. Jefferson Standard Life Ins. Co. (N. C.) 

Where surety bond open to two constructions, one most tavorabie to 
claimants will be adopted. Western Ind. Co. v. Murray. (Tex.) 

Policy provisions must be construed as favorably to the insured mort- 
gagee as possible. Trust Co. of St. Louis County v. Phenix Ins. 
Co. of Hartford, Conn. Same v. German American Ins. Co. of 
New York. (Mo.) 

Contract to be strictly construed against insurer, favorably to tnsured. 
Sutton v. N. Amer. Acc. Ins, Co. 0.) 

If doubt arises in respect to application, onncntlies to, or limitations to 
liability, the construction most favorable to insured should be 
adopted. Clarke v. New Amsterdam Casualty Co (Calif.) 

Provision for shortening period of limitation, being one for benefit of 
insurer, may be waived, and will be strictly construed against 
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insurer. Simmons et al. v. Western Indemnity Co. (Tex.) 

In construing a contract, presumptions favor insured because insurer 
draws contract. Standard Accident Ins. Co. v. Smith. (Ky.).. 

Terms of exception in policy favoring insurer are to be construed most 
strongly against insurer. Robinson v. Hawkey Commercial Men’s 
Ass’n. (Ia.) 

Where loan contract and pledge were consummated to be performed in 
New York State. contract not becoming binding until accepted 
by insurance company in such state, wherein repayment of loan 
was also to be made, it was a New York contract. Liebing v. 
Mutual Life Ins. Co. of New York 

Where insurance applied for. policy delivered, premium paid, 
contract provided it should be deemed made and payable, in 
Colorado, contract was Colorado contract and not affectéd by 
statute. Lewis v. N. Y. Life Ins. Co. (Mo.) ‘ 

No inconsistency between provisions for insurance against “perlis "of 
sea”’ and rider covering goods from time of leaving initial point 
of shipment, but qualify each other and are to be construed as 
most equitable to both parties—effect to be given all parts of 
policy both written and printed. Brazilian Exp. & Imp. Co. v. 
Firemen’s Fund Ins. Co. (N. Y.) 

Rider modifying clause as to disability from sickness for ‘less ‘than 
15 days has no effect on health insurance clause. Continental 
Cas. Co. v. Hall 

Marginal clause, limiting policy to certain waters, ‘will prevail unless 
there are facts which estop from reliance thereon. Reynolds v. 
Pacific Marine Ins. Co, (Wash.) 

Peper containing illustrations of how insurance options would eventuate, 
not attached to policy, not referred to therein and not seen or 
ratified by any officer of insurer, but drawn up merely by its 
local soliciting agent, was not part of insurance contract. 
Graham v. Mutual Life Ins. Co. of New York (N. C.).......... 

Application is not part of the contract unless copy is attached to or 
accompanies polfty—representations in unattached application are 
not covenants or warranties, but when false or fraudulently made 
may be set up in avoidance of policy if insurance was frauduently 
procured thereby—where agent inserted false answers to material 
questions, knowledge of fraud is not imputed to the insured— 
where application is attached and becomes part of contract, ap- 
plicant held to have knowledge of statements—mere constructive 
knowledge by applicant of false answers inserted by agent does 
not of itself void policy if there was no fraudulent intent of 
applicant. Wilkins v. National L. & A. I. Co. 
application attached to policy and part of contract was not 
signed held immaterial as to nonliability because statements ex 
pressly declared warranties were untrue. Kahn v. Royal Indemn 
Co. (Cal.) 

Loss payable clause recognizing mortgagee’s rights automatically con- 
trols conflicting provisions under statute. Scottish = Ye ae 
Co. v. Warren Gee Lumber Co. (Miss.) ...... 

By-laws of mutual company may be made part of contract. When by- 
laws and policy conflict if contract is within power of company 
it prevails over by-laws. State statutes, by-laws and membership 
contract, define rights and liabilities of insured as member, but 
rights and liabilities as insured are defined by policy only. 
Greenlaw v. Aroostock County Patrons’ Mut. Fire Ins. Co. (Me.). 

Statutory provisions as to defects in notice, etc, control conflicting 
provisions of policy. Reeves v. Nat’l F. I. Co. of Htfd. (S. D.) 

Words “injury,” ‘“‘damage,” “‘loss.’”’ in accident policy filed under 
statute known as auto bus or jitney act, include damages to 
personal property such as damage to automobile. Gillard v. 
Manufacturers’ Casualty Ins. Co. (N. J. 

Boiler house connected with bath house by water “pipes was not a 
‘fixture.’ Martin v. Commercial Union Assur. Co. (S. D.).... 

On facts as stated, machine operated by gasoline engine held to be 
“gasoline and steam power machine” within exclusion clause. 
West v. Springfield F. & M. I. Co. 

Policies describing stock do not include clothing of tailor’s ‘customers 
in his care. Northern Assur. Co. v. Lawrence. (Tex.) 

Space clause held to aid description of location of insured property— 
property destroyed while on loading platform held not eliminated 
by space clause. Tabor Lumber Co. v. Liverpool & L. & G. Ins. 
Co. (Ia.) ..s0. edeeges 

Where policy provided ‘that’ liability “of company should ‘be’ limited to 
$3,000, regardless of amount of and number of policies cover- 
ing same subject-matter, policy covering farming tools and second 
policy covering buildings, relate to different subject-matters and 
were not subject to limitation. Greenlaw v. Aroostook County 
Patrons’ Mut. Fire Ins. Co. (Maine) rebnebhene 

Notwithstanding policy provision that premiums should be ‘payable an- 
nually in advance on the 12th day of September, date from 
which period covered by premium payments is computed Is date 
when policy went into effect. Notwithstanding that agent’s re- 
ceipt recited that applicant should be insured from date of com- 
pany’s approval of application, date when policy goes into effect 
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is, as to insured’s being insured from that day for a certain pe- 
riod, day when polciy is issued and of which it bears date. Lyke v. 
First Nat. Life & Accident Ins. Co. (S. Dak.) és 
(177) Where policy not in effect during period for which premiums not paid, 
no recovery possible for injury in that period, premiums being 
paid by employer from wages due for that month, none being 
due that month. Atkinson v. Travelers I. Co. of Hartford (Ala.). 

Beneficiary can recover on accident policy for injury occurring during 
period for which premium was paid, though death took place 
after such period. Simmons et al. v. Western Indemnity Co 
(Tex.) ... 

Policy providing for payment of annual premium and for forfeiture for 
nonpayment, is not a contract in force for single year, but con- 

, tract for entire life of insured, subject to forfeiture by failure to 
pay annual premium when due. Lyke v. First Nat. Life & Ac- 
cident Ins, Co. (8S. Dak.) 

Existence of unexercised option to extend policy beyond period specified 
therein does not extend to cover loss between expiration of pol- 
icy and termination of option; statutory extension of option does 
not extend insurance. Upton v. Travelers’ Ins Co. (Cal.) .... 

(179) Fire po.icy covering different classes of property, separately valued, 
containing condition of warranty relating to one class only, and 
not affecting the risk as to another, is a divisible contract and 
not avoided in its entirety because of breach of such condition 


or er: Bond. v. National Fire Ins. Co. of Hartford, Conn. . 


CW. Va.) ° ° 

Policy with premium rate. per “hundred, with ‘specific amounts of insur- 
ance on building and piano, is divisible and breach of uncondiy 
tional ownership of piano did not defeat recovery on building. 
Spradley v. George Home Ins. Co. (S. ) 

(179%) Deposit of “paid-up policy” as security held to be “pledge” to which 
title remained in pledgor with right in pledgee to sell but not 
confiscate—if under agreement for forfeiture or payment of 
excess insurance in case of default is a “pledge” and cannot be 
canceled except by foreclosure—company’ loaning on security of 
own paid up policies is in same position as other lenders and 
cannot cancel or avoid except by acquisition of title by usuai 
proceedings necessary in case of other lenders. Travelers Ins. 
Co, v. Lanzenby (Ala.) ..... coccces 

Assuming that agreement of company to make a loan to “be secured ‘by 
certain real estate and insurance taken out could be deemed 
legal and inducing cause of contract of insurance, it would not 
be equitable to require insurance company to make loan at some 
time subsequent to period for which premium had been paid by 
note and at time when insured was delinquent as to payment of 
such note. Gause v. Security Life Ins. Co. of America. (Tex.) 

Where nine annual premiums were duly and full paid, loan vatue 
next opposite figure ‘9’ in portion of policy stating the loan 
values was the loan value at such time. Underwood v. Jeffer- 
son Standard Life Ins. Co. (N. C) oveveesteeeoneccce 


VI. Premiums, Dues and Assessments. 


(181) Where clause provided for cessation of payments upon disability, pay- 
ment of premium subsequent to disablement does not operate as 
waiver.—where notice of total disability is required but no time 
limit is specified, failure does deprive of benefits in absence of 
express provision making notice a condition precedent to the 
right to claim. Amer. Nat. BD. Co. v. Rardin (Okla.) .......... 

Condition, avoiding liability if property was mortgaged, if ex- 
ercised by insurer to declare policy void, no premiums accru- 
ing after mortgage could be collected—condition could be waived 
by insurer and premium then recovered. Continental Ins. Co. 
v. Burks. (Mo.) wadces 

(186) Where agent was entitled to retain 60 per cent of ‘first premium ‘ana as- 
assured had paid sum sufficient to pay amount which insurer was 
entitled to receive, held that as agent was authorized to make any 
arrangement with assured he desired and assured would have 
paid amount remaining due, finding that insured who died be- 
fore delivery. had paid premium, was warranted. American Nat. 
Ins. Co. v. Blysard (Tex.) ... aecenevors 

Beneficiary not estopped from showing true facts that deceased mem- 
ber had accepted erroneously dated receipts showing payments 
of assessments which, if true, would place him in default. Sov- 
ereign Camp W. of the W. v. Wallace. (Ala.) ae 

That deceased accepted annual receipts erroneonsly showing pay- 
ments which if true would place him in default, did not estop 
beneficiary from showing true facts. spheres — boon of beh 
v. Wallace. (Ala.) 

Where mere giving of note for premium due will not. work. payment, 
insurer may treat note as equivalent to cash and so walve in- 
sured’s right to deny that note worked actual papenee. 7 
land v. Iowa Life Ins. Co. (Ia.) ccevece 

(187) Where premium note and policy each referred ‘to other, ‘construed as 
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Where policies were received for examination only, and notes were ex- 
ecuted conditional upon acceptance, policies not effective and 
notes not obligations until acceptance or retention creating in- 
ference thereof—failure to return policies validated notes—notes 
noe o void for lack of consideration. Norwood v. Stinnett. 
(Ala, 

Whether notes given for premiums were conditional upon tinsured’s 
desire to retain policies held question of fact. Norwood v. Stin- 
nett. (Ala.) 

Where sole question was payment of premiums, verdict held prop- 
erly directed where only reasonable inference was of no payment. 
U. S. Casualty Co. v. Consol. Auto Co. (S. C) 

“Acquiescence”’ in suspension for non-payment of due assessment is 
such consent or absence of objection as to induce belief that de- 
fault would excuse subsequent failure to advite of assessments. 
State ex rel Bankers’ Life Co. v. Reynolds, Judge et al. (Mo.).. 

Where holder of life policy, wrongfully revoked by insurer, elects to 
treat contract as rescinded and recover for breach, he may re- 
cover full amount of premiums paid, with interest, without de- 
duction for protection afforded when policy was in effect. 
kill v. Pittsburgh Life & Trust Co. (Pa.). 

Suit cannot be brought to recover premiums and ‘interest on djscovery 
of fraud in issuance of policy unless the tort is waived and con- 
tract treated as rescinded because of fraud—if such policy is not 
repudiated until three years after discovery. insured is guilty 
of laches. Arndt v Jefferson Standard Life Ins. Co. (N. C.).... 

In action for premiums policy may properly be admitted in evidence. 
Citizens’ Ins. Co. v. Adams, et al. (Okla.) 

Iowa association, conducted on mutual assessment plan, by 
organization into legai reserve, held to breach contract with 
member who became such prior to change, in respect of impair- 
ment of fund created for protection of certificate, and member 
was entitled to recover sum theretofore paid by him with in- 
terest. Merchants’ Life Ins. Co. v. Lathrop. (Tex.) 


Assignment and Other Transfer of Policy. 


“Assigns” being included among beneficiaries, contract construed as 

= Nat’l Life Ins Co. of Vt. v. Beck & Gregg Hdwre. 
0. (Ga. 

Where policy requires change of beneficiary to be made in writing and 
under other specified conditions, held it cannot be assigned ver- 
bally—when left at bank as security is a pledge, not change of 
be yl nor assignment. City Nat. Bank of Lawton v. Lewis 
(Okla.) 

Assignment of “all my right, etc.” included right to maintain policy 
by payments and to demand renewal. Nat’! Life Ins. Co. of 
Vt. v. Beck & Gregg Hdwre Co. (Ga) 

Where policy requires change of beneficiary to be made in writing and 
under other specified conditions, held it cannot be assigned ver- 
bally—when left at bank as security is a pledge, not change of 
a nor assignment. City Nat. Bank of Lawton v. Lewis 
(Okla.) 

Where company refused to grant extension of policy upon demand of 
of assignee and payment of premiums, specific performance at iIn- 
stance of assignee was remedy. Nat’l Life Ins. Co. of Vt. v. 
Beck & Gregg Hdwre Co. (Ga.) 

When assigned as collateral security, duty to keep collateral in force 
by payment of premiums is on insured, in absence of contrary 
vs. Stratton v. Bankers Life Co. of Des Moines, Ia. 
(Neb. 

Where assignee of beneficiary have been obliged to pay premiums to 
maintain their security, they are entitled to refund of their ex- 
penditures in addition to debt. McNeil v. Cobb. (N. Y.) 


Cancellation, Surrender, Abandonment, or Rescission of Policy. 


No particular form of notice required, but insured must have actual 
knowledge of intention to cancel, or such intention must be so 
expressed as to give notice to ordinary man in exercise of ordi- 
nary care—insurer’s draft indorsed by insured and its receipt 
signed by insured, though both stating that policy was to be can- 
celled, not equivalent to notice of cancellation. Grant Lumber 
Co. v. North River Insurance Co. of New York (U. S.)...... 

Accepting and indorsing insurer’s draft in settlement of loss and sign- 
ing its receipt without reading them binds by their contents only 
as draft or receipt and not by stipulation as to extraneous mat- 
ter. Grant Lumber Co. v. North River Insurance Co. of New 
York .(U. 8.) 

Notice of cancellation of N. Y. standard form must be given by insurer 
to assur.d—if given to broker other than agent of assured, is 
not notice, particularly if he be unknown to assured. Brown v. 
North River Ins. Co, (La.) ........ 
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(230). Insurer required to return or tender;unearned premium in order to ef- 
fect cancellation upon five days notice. Grant Lumber Co. v. 
North River Insurance Co. of New York. $ 

Where policy contained cancellation clause, broker charged with 
knowledge that whole premium might not be earned. J. A. Eck- 
ert & Co. v. Pathe Freres. (N. Y.) 

Tender of unearned premiums unnecessary as prerequisite of cancel- 
lation. Austin F’ Ins. Co. v. Polemanakos, (TexX.) .......++- 

That loss occurred after death of insured employer and before indorse- 
ment of consent to transfer to successor does not constitute ‘can- 
cellation” within statute. Kolb v. Brummer. (N, Y.) 

Holder of life policy wrongfully revoked by insurer may elect to en- 
force contract, or treat it as rescinded and recover wr breach. 
Gaskill v. Pittsburgh Life & Trust Co. . ecccccce 

Contract presumed made with knowledge of statutes and broker's 
knowledge therefore presumed of statutory right to cancel. 

A. Eckert & Co. v. Pathe Freres. (N. Y.) 

Rights of married woman, beneficiary, in policy having cash surrender 
value are subject to right of insured to surrender it under stat- 
ute. In re Simmons. (U. 8.) 

Policy for benefit of third person cannot be surrendered Without con- 
sent of beneficiary. In re Simmons & Griffin. 

Mere fact that insured lived beyond premium payment period did not 
indicate that consideration of certificate of loan to him by in- 
surer had failed, nor that it could have been given only for se- 
curity. such certificate having originated in insured’s surrender 
of original policy and taking out another on which guaranteed 
additions in amount of certificate had already accrued, which, In- 
sured claimed, insurer required should be made good—insured on 
exchange of policy could recover profits plus withdrawal value 
only subject to deduction of amount of loan. Deacon v. Fidelity 
Mut. Life Ins. Co. (la.) 

Evidence held to show insured agreed to cancellation and waived pres- 
ent payment of unearned premiums—where cancellation by mu- 
tual agreement, demand by company’s adjuster that insured sub- 
mit to examination under oath as to liability thereunder, does 
not create a new nor reinstate the old contract—nor does it 
estop company from asserting cancellation where insured obtained 
other insurance and expenses of examination were insignificant 
Austin Fire Ins. Co. v. Polemanakos. (TeX.) .....seeeeeeeeeees 350 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty, or Conditions. 
GROUND IN GENERAL 


Insurance Law providing that false representation, if not material 
or made with intent to deceive, shall not bar recovery and apply- 
ing only to health and accident policies issued after January 1, 
1914, does not apply to renewal certificates issued annually after 
that date on policies issued previous thereto. Insurance Law 
relating to warranties or representations in policies issued by a 
“life insurance corporation” does not apply to accident policies 
issued by accident corporations. Baumann v. Preferred Accident 
Ins. Co. of New York. (N. Y.) 

“Representations” are not part of contract but collateral thereto: are 
statements presenting elements upon which ris« is accepted or 
rejected. Myers v. Mutual Life Ins. Co. of N. Y. (W. Va.)..... 

Policy providing for voidance for misrepresentation, etc., applies to 
statements and representations made in application and not to 
representations made after loss. Thomson v. Springdale Mut. Fire 
Ins. Ass’n. (Ia.) cosveoseass 

Representation that is substantially true is not sufficient as grounds for 
avoidance. Ebner v. Ohio State Life Ins. Co. (Ind.) 

Misrepresentations that application had never applied for insurance ‘and 
had never had any disease of heart and that no physician had 
within last 10 years expressed an unfavorable opinion concerning 
his health, were material to risk. Ebner v. Ohio §tate Life Ins. 
Co. (Ind.) .. oPeecdecescew 

Misrepresentation in application ‘is material under “statute when knowl- 
edge might have caused refusal to issue. Aetna Life I Co. v. 
King. (Tex.) .... einesie 

Answer of applicant to particular question treated as material repre- 
sentation, the fact that specific answer is sought being proof 
that matter is considered material. Myers v. Mutual Life Ins. 
Co. of N. Y¥. (W. Va.) 

“Material representation” would * influence decision of ‘prudent Insurer 
as to issuance or premium rate. Life Ins. Co. of Va v. Pate 
(Ga.) . 

Material false representation is ground for ‘avoidance—a. “misrepre- 
sentation” as that term is used in its relation to policy is state- 
ment of something as a fact which is untrue in fact and which 
assured states, knowing it to be untrue, with an intent to: de- 
ceive, or which he states positively as true, without knowing it is 
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true, and which has tendency to mislead, such fact in either case 
being material to risk—misrepresentation as to “material fact has 
force ey effect of positive fraud. Ebner v. Ohio State Life Ins. 
Co. (Ind.) Cercecsccccces 

Despite statute, insurer can successfully defend against Pp icy procured 
by. material misrepresentation though without inte to deceive. 
Sparer v. Travelers I. Co. of Htfd. (N. Y.) ....,4. e 

Where answers to questions are made and entered on application by ‘ap- 
plicant himself, who warrants their truth, and where applica- 
tion is attached to policy, any material variation affecting risk 
avoids policy, whether made in good faith or fraudulently. Wil- 
kins v. National L. & A. I. Co (Ga.) 

Policy issued upon application containing statements ‘and declarations 
treated as representations will not be avoided because of falsity 
thereof, unless untrue in material regard, made with intent to 
deceive, or are statements of material facts as true without being 
known to be true with tendency to mislead. Myers v. Mutual 

Insured’s silence alone not concealment avoiding policy, seen of in- 
Life Ins. Co. of N. Y. (W. Va.) sone a 
tention being involved. Collins et al. v. Towa Mfrs. ‘Ins. ‘Co. (Ta.) 

Parties to contract, being sui juris, have right to make answers In ap- 
plication warranties if so desired and contracted. Modern Wood- 
men of A. v. Hall. (Ind) 

Doubt as to meaning of statements in short form application resolved 
in favor of enforcement of policy. Aetna Life I. Co. v. — 
(Tex.) e 

Where distinct agreement that application is part of contract. ar 
ments are delared warranties, they cannot be treated as repre- 
sentations. Kahn v. Royal Indemn. Co. (Cal.) ........ e 

Answers in application not construed as warranties unless clearly shown 
by contract to be so intended by both parties Modern Woodmen 
of A. v. Hall. (Ind.) 

Declarations and statements made in application for ‘lite’ ‘policy are, 
according to nature and effect, representations or warranties— 
will not be construed to be warranties unless provisions of ap- 
plication and policy taken together leave no room for other con- 
struction—when relating to health, habits and consultation of 
physicians will be treated as representations unless eg 4 in- 
tended to be warranties. Myers v. Mutual Life Ins. Co. of N 
(CW. Va.) 

“Warranties” in life ‘policy constitute part. of contract, ‘stipulate tor 
absolute truth of statement made, and must be strictly complied 
— or policy may be avoided. Myers v. a Life Ins Co. 
of N. Y. (W. Va.) er dbw ene 

When staterfrents in application are made warranties, * must “be” strictly 
and literally true or contract becomes voidable. Modern Wood- 
men of A. v. Hall. (Ind.) .... ince 

Provisions against invalidation by acts of mortgagor or owner applies 
to insurance taken out by mortgagor as well as by grantor in 
deed of trust.—where loss Was made payable to trustee of ven- 
dor’s Hen, expressly reserved in deed of conveyance, trustee is 
protected from defense of forfeitures and breaches of warranty 
committed by vendee. Scottish — & N. I. Co. v. Warren Gee 
Lumber Co, (Miss.) ........ Co ceeeteseasedsvtgrescesone 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Statement of use of buildings as dwelling is warranty which is breached 
when such is not — use. Gallin v. Allemania F. I. Co. 
Ge. Ts wececcece 

Where fire policy. which “insured building in specfied amount ‘and per- 
sonal property in specified amount, provided entire property 
should be void if subject of insurance be personal property and 
be or become incumbered by chattel mortgage, fact that personal 
property was mortgaged does not invalidate. Downey v. German 
Alliance Ins. Co, et al. (U. S. 

Sole ownership of property does not cease because of mortgage thereon. 
Collins et al. v. Iowa Mfrs.’ Ins. Co. (la.) 

Provisions requiring sole ownership relate to time of issuance and sub- 
sequent sale of ground does not forfeit policy.—this construction 
to be adopted to avoid never-favored forfeiture. Ins, Co. of 
North America v. O’Bannon. (Tex.) ..... 

Application for hail insurance, requesting insurance. “on all interest. in” 
specified number of acres of which applicant was tenant, was not 
assertion that applicant owned all interest in insured property. 
St. Paul Fire & Marine Ins. Co v. Pipkin. (Tex.) 

Where insured agreed conditionally before issuance of policy to admit 
partner, who abandoned agreement, insured may recover, as 
agreement was an unenforceable option and ownership was un- 
conditional and sole at time of issuance as well as later. Fire- 
mans’ Ins. Co. of Newark v. Applebaum. (Ind.) 

Where policy with unconditional ownership clause was obtained ‘by mis- 
leading statements, no recovery possible. Spradliey v. Georgia 
Home’ Ins. Co, (S. ) 

(283) Mortgage on property when bought is not incumbrance created by vol- 
untary act. Collins et al. v. Iowa Mfrs,’ Ins, Co. (Ia.)........+. 
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(285) Representation that cashier had always theretofore faithfully. honestly, 
punctually accounted for all money under his control, was ma- 
terial to risk. If employer make false answer about matter ma- 
terial to risk, or not knowing whether or not it was true, ,and 
witout having used due diligence to learn truth, and answer is 
reli on, no recovery can be had. Fidelity & Deposit Co. v. 
Kane, Special Banking Com’r. (Ky.) 

(288) Whether insurer made false warranties and application had been ap- 
plied for and been refused insurance in other companies, is vital 
issue in action on burglary policy. Schulman & Steinberg, Inc. 
v. Hartford Accident & Indemnity Co. (N. Y.) 


MATTERS RELATING TO PERSON INSURED. 


Company not entitled to rescind life policy if applicant did not know 
he had Bright’s Disease. Lewis v. N. Y. Life Ins. Co. (Mo.).... 

Policy avoided, where in application insured claimed good physical 
condition, while evidence showed him to be suffering from a dis- 
ease not mentioned. Myers v. Mut. Ins. Co. (W. Va.) 

Policy issued upon application containing statement in answer to ques- 
tion that insured had since childhood suffered only from certain 
named complaints from which he had fully recovered, will be 
avoided at instance of insurer upon evidence that he had been 
treated at a time long subsequent to complaints mentioned for 
a disease with which he was then suffering. Myers v. Mutual 
Life Ins. Co of N. . (W. Va.) 

Prescriptions for slight temporary ailments will not be considered in 
determining whether applicant has been treated by a physician 
so as to render voidable a policy issued upon representation that 
he had not been so treated nor in determining truth or falsity of 
representation as to diseases etc. Myers v. Mutual Life Ins Co. 
of N. Y. (W. Va.) 

Where applicant made false statements as to physical condition, held 
under evidence that applicant knew statements were untrue, that 
company would not have issued policy if informed, that state- 
ment operated to deceive, that deception was material and that 
whether statement was representation or warranty, no recovery 
could be had. Lee v. N. Y. Life Ins. Co. of N. Y. (La.) 

Prescriptions for slight. temporary ailments will not be considered in 
determining whether applicant has been treated by a physician 
so as to render voidable a policy issued upon representation that 
he had not been so treated nor in determining truth or falsity of 
representation as to diseases etc. Myers v. Mutual Life Ins Co. 
of N. Y. (W. Va.) 

Applicant not permitted to withhold information of consultations with 
physicians and then recovery be allowed on grounds that ailments 
were immaterial—applicant’s understatement of number of phy- 
sicians consulted worked legal fraud whether or not made with 
intent to deceive—when consultation with physicians was con- 
tinuous and repeated under circumstances making rejection pos- 
sible, failure to make full, cOmplete, true answers affords grounds 
for rescission if not otherwise waived. Lewis v. N. Y Life Ins.. 
Co. (Mo.) 

Policy issued upon application containing representation that insured 
had not consulted nor been treated by a physician within speci- 
fied time will be avoided at instance of insurer upon showing that 
insured had been treated for several consecutive months for a 
chronic malady within the said time. Meyers v. Mutual Life 
Ins. Co. of N. Y. (W. Va.) 

Policy issued upon application containing statement that applicant had 
not used intoxicating liquor for a year previous but admitting 
intoxication upon two occasions within preceding five years, not 
avoided by proof he had used liquor more than two years before 
application and had been intoxicated at least twice. Myers v. 
Mutual Life Ins. Co. of N. Y. (W. Va.) 

Insured knowing that he made application for insurance In another 
company, was bound to know that he had been rejected or was 
pending. Ebner v. Ohio State Life Ins. Co. (Ind.) 

Short form application held to mean that declarations in original were 
true when made. Aetna Life I. Co. v. King. (Tex.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Conditions Subsequent, 
(A) GROUNDS IN GENERAL 


(310) Where employer had no funds out of which authorized to pay premium 
by insured, no duty on insurer to demand premium and failure 
to notify insured of nonpayment cannot avail insured in suit for 
recovery. Atkinson v. Travelers’ I. Co. of Hart. (Ala.) 
Where premium check was protested and company indicated it would 
be held conditionally and policy not forfeited if bank had made 
mistake, policy not lapsed where bank did make mistake, even 
assuming no affirmative action necessary on part of insurer to 
declare forfeiture. Inter-Southern L I. Co. v. Cooke. (Ky.) .... 420 
(311) All conditions of policy are made applicable to mortgagee. Burns v. 
Alliance Co-Operative Ins. Co. (KanB.) ...csccceececneunceceeee 229 
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Right of mortgagee not affected by act of other person in case of loss, 
despite vacancy caused by mortgagor and clause voiding policy 
if premises became vacant. State v. McDonald (Me.) 

A union or standard mortgage clause constitutes new and independent 
contract between insurer and mortgagee for latter’s benefit, which 
contract is ingrafted upon main policy, and rights of mortgagee 
or trustee and insurer as to forfeiture must be determined by 
mortgagee clause construed with policy. Provision that interest 
of mortgagee shall not be invalidated by any act or neglect of 
mortgagor ceases to be operative whenever a change of owner- 
ship becomes known to mortgagee or trustee and he falls or 
neglects to notify insurer. Trust Co. of St. Louis County v. 
Phenix Ins. Co. of Hartford, Conn. Same v. German Ameri- 
can Ins. Co. of New York. (Mo.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Intended deviation from voyage described in policy will not avoid 
policy, where loss occurred before point of deviation was reach- 
ed, but it is avoided by abandonment of voyage, though vessel 
was still on intended course. Deviation owing to war conditions 
and and requirement of British authorities, intended course was 
connected with ultimate voyage and was not a deviation which 
invalidated policy. North British & Mercantile Ins. Co. v. H. 
Baars & Co . 

Fire policy covering sawmill, machinery and manufactured lumber 
stacked in millyard, separately valued, containing condition for 
avoidance if insured should cease to operate mill for more than 
30 consecutive days, is rendered void, only so far as it affects 
insurance on mill. Bond v. National-Fire Ins. Co. of Hartford, 
Conn. (W. Va.) 

Gasoline 200 feet from, and automobiles in barn 400 feet from hotel, 
held not to be “on premises.’’ Bone v. Detroit Nat. Fire Ins. Co. 
(Pa.) 

Application of mixture of kerosene and gasoline to rusted elevator ma- 
chinery held not a violation of increased hazard clause. Farmers’ 
State Bank of Parker v. Tri-State Mut. G. D. F. Ins. Co. of 
Luverne, Mich. (S. D.) 

Application of mixture of kerosene and gasoline to rusted elevator ma- 
chinery not violation of gasoline clause. Farmers State Bank of 
Parker v. Tri-State Mut. G. D. F. Ins. Co. of Luverne, Mich. 


(s. D.) 
Policies providing for voidance for gasoline, etc., kept on premises, 


plaintiff's keeping in building for two or three months Ford car 
with gasoline tank from one-third full to full of gasoline (though 
not in building on night of fire) violated this provision and avoid- 
ed policies. Morgan v. Germania Fire Ins. Co. Same v. North- 
western Nat. Ins. Co. (Kans.) 

Where owner conveyed land, reserving title to building until certain 
date, there was no change of title or interest to work forfeiture 
under change of interest clause until such date—policy not vio- 
lated by change of title not increasing motive to burn or dimin- 
ishing motive to guard. Ins. Co. of N. America v. O’Bannon 


( Tex.) 

Sheriff's levy held not “change of possession.” 

Fire Ins. Co. (Pa.) 

Change in interest, title, etc. avoiding policy is not effected by mort- 
gage, judgment of foreclosure or sheriff's sale; sheriff's deed not 
having been issued, Collins et al. v. Iowa Mfrs.’ Ins. Co. 

f (Ta.) 

Writ of fleri facias “held not to effect change of title or possession with- 
in policy. Bone v. Detroit Nat. Fire Ins. Co. (Pa.) 
Circumstances presented held to be such as to result in annulment of 

fire policy, so far as concerns any claim on part of insured. Burns 
v. Alliance Co-Operative Ins. Co. (Kans.) 

Fire policy made payable to plaintiff as owner, would have been. avoid- 
ed by contract of sale. Agreement was binding agreement for 
gale and avoided policy. Linthicum Heights Co. of Baltimore 
City v. Firemen’s Ins. Co. of Newark, N. J. (Md.) 

Where owner of mortgaged property sold same to another, and no no- 

. tice thereof given to insurer, policies became void as to noth 
vendor and purchaser. Trust Co. of St. Louis County v. Phenix 
Ins. Co. of Hartford, Conn. Same v. German American Ins. Co. 
of New York. (Mo.) 

(329) Plea that policy was forfeited by reason of change in possession with- 
out company’s soe is good. National Union Fire Ins. Co. 
v. O’Rear. (Ala.) 

(386) Mortgage put on after issuance of policy but paid before fire, under stat- 
ute does not bar recovery. Gould v. St. Paul F. & M 
( Wash.) 

(382) Under statute representation by bank, that books, accounts, securities, 
etc., will be examined and checked once each week, promissory 
representation, and substantial compliance therewith, using ordi- 
nary degree of care, was all that was necessary. Fidelity & De- 
posit Co, v. Kane, Special Banking Com’r. (KY.) .....eeeseeeees 


(23) 


280 





Insurance Law Journal, Vol. 53. 


(335) Iron safe clause is valid and binding. Scottish Union & N. I. Co. v. 
Warren Gee Lumber Co. (Miss.) .. new votes! AER 

Divisible policy is not invalid in toto by breach of iron safe clause as ‘ 
to one part. Scottish — - N; I. Co. v. ae _— — 
Co. (Miss.) ...... eooce S81 

Inventory of country store, 
tainers etc., satisfying agent, held a compliance with inventory 
clause—file of invoices held to answer purposes of merchandise 
account as complying with requirement for set of books—crude 
method of recording credit sales and cash payments held not 
prejudicial to insurer—where fire occurred about a month 
after inventory, groceries taken for use of owner’s family and 
not recorded on books did not materially prejudice insurer. 
Pouns v. Citizens’ Fire Ins. Co. (La.) 

Inventory stating neither value nor grade of grain on hand, but giving 
only quantity, was not a substantial compliance with portion of 
iron-safe clause requiring taking inventory. The proposition 
that, where a new business is begun within twelve months rrom 
date of policy with an entirely new stock, original invoices pre- 
served in such form as to otherwise comply with iron-safe clause 
constitute sufficient inventory, is without application, where busi- 
ness is continuation of old business in a new oes Hartford 
Fire Ins. Co. et al. v. Walker. (Tex.) ....... 
answer in written application for life insurance in “response to 
inquiry concerning other insurance on applicant’s life is material. 
misrepresentation ordinarily avoiding policy. a Ins. Co. 
of America v. Diffenbaugh et al. (Ind.) 

Where policy permitted stipulated concurrent 
was authorized to procure additional insurance under its provi- 
siona, and insured made claim under such insurance, insured was 
not estopped from denying the contract of insurance upon sub- 
sequent discovery that the stipulations had not been fulfilled. 
Scottish Union & N. v. Warren Gee Lumber Co. (Miss.) 

Insurance secured to protect interest of buyer at sheriff's sale is not 
additional insurance.” Collins et al. v. Iowa Mfrs.’ Ins. Co. (Ia.) 

Policy impliedly authorizes insured to take other insurance not exceed- 
ing in all 80 per cent. of its cash value, notwithstanding printed 
condition in policy avoiding it in event other insurance is taken 
without insurer’s written consent. Bond v. National Fire Ins. 
Co. of Hartford, Conn. (W. Va) 

Each insurer must bear own contractual ability. 
Ins. Co. (Mass.) 


MATTERS RELATED TO PuRsON INSURED. 


One has “entered service of army” within purview of insurance policy, 
when he has passed the examinations, taken the oath, been en- 
rolled and has subjected himself to orders of the military—where 
he had enlisted and died from pneumonia at training camp, had 
not entered into “active service’? within policy; ‘‘active service’”’ 
being service in garrison or at sea in time of peace or before an 
enemy in time of war. Redd et al. v. American Cent. Life Ins. 


Co. (Mo.) 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

Provision in policy relating to lapse upon default of payment of pre- 
mium is valid and may be enforced. Belk v. wearer Fire Ins. 
Co. (Neb.) 

Agreements for forfeiture for nonpayment are valid and enforceable 
by insurer. Travelers Ins. Co, v. Lanzenby. (Ala.) .... 

Where past due premium was paid by note and receipt given” provid- 
ing that default of note payment should void receipt and ter- 
minate insurance, insured is not entitled to grace upon default— 
agreement to this effect is valid. Pan en Life Ins. Co. 
v. Carter. (Ala.) crcsees e . 

Policy does not lapse because of nonpayment. of, premiums until “ex- 
piration of year or other period for which premiums have been 
paid. Lyke v. First Nat. Life & Accident Ins. Co. (S. Dak.) 

Note given by insured to cover premium, not being taken in payment 
of premium, but as agreement for extension of time of payment, 
when it was not paid there was default. Underwood v. Jeffer- 
son Standard Life Ins. Co. (N. C.) 

Policy embracing assignment of part of insured’s ‘monthly wages as, 
premium installments, with agreement not to cancel assignment, 
and that, if insured left employment without having earned in 
the month sufficient to pay first premium, or collected or disposed 
of wages not leaving enough to pay said premium the policy 
should be void from date, was rendered void where Insured 
collected part, and assigned all remaining wages earned, and quit 
his employment in the first month and paid — on policy. 
Standard Accident Ins. Co. v. Smith. (Ky.) .. 

(356) Defence of overinsurance is valid. Scottish Union & N. ry Co. Vv. War- 
ren Gee Lumber Co. (Miss.) ° 

(360) Held, on the facts stated, ‘available loan value ‘on "policy, under auto- 
matic premium-loan clause quoted, is insufficient to “‘carry the 
policy in force in the form as written” to date of insured’s death. 
Volunteer State Life Ins. Co. v, Spratling. (Ga.) ...ceeeveesees 388 


(24) 





Topical Index. 


(362) Provisions in policy that, “if the insured, before attaining the age of 
60 years, shall furnish due proof that he has, before default in 
payment of any premium, become wholly disabled, * * * the 
company will pay for the said insured all premiums,” required 
proof of disability before default in payment of premium; the 
word “has” being a present tense word showing intent of parties 
that proof of disability should be furnished before default, 
and such being intention of parties particularly in view of 
“grace” and “consideration” provisions of policy making it “term 
insurance.” Wick v. Western Union Life Ins. Co. (Wash.)..... 

(365) Provision that member, if suspended for nonpayment, may be rein- 
stated on payment of delinquent assessment, subject to approval 
of board, does not give association right to arbitrarily refuse 
reinstatement. Hinchliffe v. Minnesota Commercial Men’s Ass’n. 
(Minn.) 

No premium beyond third was paid and insured did not procure en- 
dorsement on policy in election of option where policy continued 
in force without further payment, held that where loan value of 
policy was sufficient to pay for extended insurance up to and Iin- 
cluding time of death, policy was effective. Highland v. Iowa 
Life Ins. Co, (Ia.) 

Note given to insurer not secured by assignment of policy was not to 
be computed as an amount’to be taken from loan value in de- 
termining whether sufficient loan value remained under policy 
clause to secure and pay premiums and keep policy tn force. 
Underwood v. Jefferson Standard Life Ins. Co. (N. C.) 

Where company, during life of contract, falsely stated to insured that 
owing to illness of insured during the first year, insurer had right 
to cancel and policy was thereupon surrendered and premium 
returned, with result that next premium was not paid by insured, 
beneficiary could have policy reinstated, in action at law. Fritz 
v. National Service Live Soc. (N. Y.) 

Evidence to show that there was not enough indebtedness to have 
caused lapse of expiration of policy before insured’s death. 
derwood v. Jefferson Standard Life Ins.,Co. (N. C.) 


XI. Estoppel, Waiver, or Agreement Effecting Right to Avoid Policy. 


(371) Waiver by acceptance of defaulting premiums does not create new con- 
tract. Pacific Mut. L. Ins. Co. v. Hayes. (Ala.) 413 

(372) Insurer may waive condition requiring payment of premium within 
certain time and when waived, such condition ceases to be 
available as defense. McDonald v. Equitable Life Assur. Soc. of 
the United States (Iowa) sccccecee 88 


Despite assurances that policy as written covered all accidents to em- 
ployees in Ohio, insurer of employer against loss from injuries 
to or death of employee, held not liable on any ground of estop- 
pel for loss through award under Ohio Workmen’s Compensa- 
tion Law, policy having excluded any obligation under any Com- 
pensation Law. Two Rivers Dredge and Dock Co. v. Maryland 
Casualty Co. of Baltimore. (Wis.) 


That agent who accepted overdue premium on life policy transcended 
his powers would be immaterial upon question of waiver if 
company’s cashier, acting for company with knowledge of facts 
received and retained money. McDonald v. Equitable Life Assur. 
Soc. of the United States (Iowa).. e 
Insurer’s secretary acting as agent in investigating and adjusting loss, 
could waive breach of condition as to sale without written con- 
sent. Maxwell v. Dirigo Mut. Fire Ins. Co. (Me.).........eee05 67 
Waiver by general agent is binding on insurer on stipulation as to own- 
ership, where a disclosed to agent. Royal Ex. As. of London 
v. Almon. (Ala.) 334 
Fire company, after full knowledge of facts, may by its general agent 
waive forfeiture. National Union Fire Ins. Co. v. O’Rear. (Ala.) 247 


Condition that no change should be valid unless approved by executive 
officer of insurer and indorsed thereon, was waived by Xddition of 
rider without such indorsement; such clause being for benefit of 
insurer and subject to waiver by it. Hopkins v. Connecticut Gen- 
eral Life Ins. Co. (N. Y.) - 261 

Where policy denied agent authority to waive provisions, and insured’s 
failure to renew was caused by. reliance on promised action of 
agent, without knowledge of insurer, it is not estopped to claim 
that policy had lapsed. Upton v. Travelers’ Ins. Co, (Cal.) .. 490 

Insurer cannot be deemed to have waived warranty that insured had 
not received medical attention within two years, because its agent 
knew statement to be untrue, where policy expressly withheld 
such authority from agent, and provided no waiver should be 
valid unless endorsed by president or secretary. aes Casu- 
alty Co. v» Campbell. eabkceeb en vesne OR 


(377) Where application expressly specified that boat was net to be employed 
in certain waters where it was subsequently lost, it was not the 
duty of agents to disregard such express statement, despite sur- 
veyor’s report. Reynolds v. Pacific Mar. Ins, Co. (Wash.) ...... 467 
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E cercnciemminesisaetaiiienesanrs 


Under policy limiting insurance to employees legally employed, insurer, 
knowing employee is under legal age, is not chargeable with 
knowledge of his illegal employment rendering employer gullty 
of crime but may presume necessary certificate had been furnish- 
ed. Maryland Cas. Co. v. Industrial Acc. Comm. of Cal. (Cal.) 


Actual notice to agent at time of writing required in order to operate 
as waiver of stipulations against other insurance—actual notice 
to agent is constructive notice to principal, constructive notice 
to agent is not constructive notice to principal. Williams v. 
Atlas Assur. Co., Limited, of London, England. (Ga.) 

Where agent notified as to partial ownership, insurer cannot defend on 
aor in policy of sole ownership. Giffey v. ae F. iL 
Cc (Mo.) 

Where applicant stated to agent she had other “insurance “put agent 
misrepresented to insurer that applicant had no other Iinsur- 
ance, insurer is estopped after applicant’s death to contest 
validity of policy. Prudential Ins. Co. of America v. Diffenbaugh 
et al. (Ind.) 

Statements by insured to agent, tending to prove contract between 
them, admissible to bind insurer. Royal Ex. As. of London v. 
Almon. (Ala ) 

Where policy issued by agent having knowledge ‘of ‘encumbrances does 
not contain notations to such effect, company is estopped from 
avoiding policy under unconditional ownership clause. Glam- 
mares v. Allemania Fire Ins. Co. (N. J.) 

If applicant acted as broker for owners, knowledge of trading limits 
contemplated by owners could not be imputed to insurer. Ap- 
plicant held a broker under statute. Reynolds v. Pacific Mar. 
Ins. Co, (Wash.) oceceevecscetece 


If applicants for insurance, because of poor understanding of English, 
did not know of illness from which applicant was suffering, and 
if agent wrongfully transcribed answers, failure of insured to 
call insurer’s attention to incorrect answers in application would 
not entitle insurer to verdict in action on policy. Suravitz v. 
Prudential Ins. Co. of America (Pa.) 

Application is not part of the contract unless copy is attached to or 
accompanies policy—representations in unattached application are 
not covenants or warranties, but when false or fraudulently made 
may be set up in avoidance of policy if insurance was frauduently 

- procured thereby—where agent inserted false answers to material 
questions, knowledge of fraud is not imputed tq the insurea— 
where application is attached and becomes part of contract, ap- 
plicant held to have knowledge of statements—mere constructive 
knowledge by ap res of false answers inserted by agent does 
not of itself void policy if there was no fraudulent intent of 
applicant. Wilkins v, National L. & A. I. Co. (Ga.) 

Where application signed by insured, contained false statement that 
no application for life, health, or accident insurance had ever 
been refused, fact that company’s officers with a rubber stamp 
added thereafter “no exceptions’’ was immaterial. Baumann v. 
Preferred Accident Ins. Co. of New York. (N. Y.) .... es 


Although solicitor for application for policy must be considered as 
agent of company, his knowledge that insured falsely represented 
that he had never been rejected by another company will not be 
imputed to defendant when he connived with insured to mislead 
company. Kane et al. v. Detroit Life Ins. Co. (Mich.) 


Parol consent of agent not sufficient to waive clause as to location of 
insured furniture, nor does promise to indorse removal on policy, 
when such was neither written upon or attached, change rule. 
Sparks v. National Union F. I. Co, (Ga.) 


Tf insured to knowledge of company relies and acts on promises of 
company’s agent that policy will not be forfeited for failure to 
pay premium within time stipulated in policy or if company so 
acts that insured as an ordinarily reasonable person is led to 
believe that it waivers forfeiture, courts will declare waiver 
effectual—acts and conduct which are insufficient to constitute 
technical estoppel may be sufficient to effect waiver. McDonald 
v. Equitable Life Assur. Soc, of the United States (Iowa).... 

Although not actually intending to waive breach of condition, if its 
conduct and declarations justified that it was intended and act- 
ing on belief insured incurred trouble and expense, insurer may 
be prohibited from claiming forfeiture for breach—long con- 
ducted dealings and delay in bringing action subsequent to fire 
constitute waiver of, or estoppel to assert, breach of condition. 
Maxwell v. Dirigo Mut. Fire Ins. Co. (Me.) 

Where insurer has right to cancel through failure to comply, aets in- 
consistent with claim of forfeiture or recognition of existence of 
policy waives forfeiture, if insurer has knowledge of facts au- 
thorizing it. Austin Fire Ins. Co. v. Polemanakos. (Tex.) 

Insurer which, knowing employee claimed damages from vicious horse 
of assured, assumed control of defense from assured, was estop- 
ped from denying liability. Joseph Gordon, Inc. v. Mass. Bond. 
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Where mere giving of note for premium due will not work payment, 
insurer may treat note as equivalent to cash and so waive in- 
sured’s right to deny that note worked actual payment. High- 
land v. Iowa Life Ins. Co. (Ia.) 


Where company insures without inquiring into title, ownership clause 
is waived.—where insured has beneficial or equitable interest, and 
insurer fails to inquire, insured may enforce contract. Farmers’ 
State Bank of Parker v. Tri-State Mut. G. D. F. Ins. Co. of 
Luverne, Minn. (S. D.) 

Where agents knew at time of issuance that insured was. not uncon- 
ditional owner, clause is waived. Northern Assur. Co. v. Law- 
rence. (Tex.) 

Where policy covered only “employees legally employed, it was net 
void ab initio by illegality of employment of one when there 
were other legal émployes, and issuance of policy was not waiver 
of the condition. Maryland Cas. Co. v. Industrial Acc, Comm. 
of Cal. (Cal.) . 


Issuance of policy after death of employee pursuant to oral prior agree- 


ment, nor acceptance and retention of premium waives condition 
limiting to legal employees, being continuing liability. Maryland 
Cas. Co. v. Industrial Acc. Comm. of Cal. (Cal.) 


(390) Misrepresentation of owners when effecting insurance makes policy mere- 
ly avoidable and it becomes valid, insuring property of true owner 
and takes no steps to cancel. Collings et al. v. Iowa Mfrs.” Ins. 
Co, (Ia.) .. 


(392) Receipt and retention by insurer of overdue premium for unreasonable 
time without giving notice or refusal to accept will work waiver 
of forfeiture—agreement that notice to insured shall be sent to 
designated address should be limited in its application to such 
notices as may be required to give effect to terms of contract 
and insurer cannot by reason of such agreement and alleged 
compliance avoid effect of waiver by retention of premiums. 
oS ae v. Equitable hese Assur. Soc. of the United States 

OWE) ccccccccccccccs ceveseco euece 

Where payment of first ‘annual. premuim note was demanded ‘after. ma- 
turity company could not then claim forfeiture on account of 
nonpayment. Schumacher v. North American L. I. Co. (S. D.) 

Insurer of employer against loss from injury to or death of employees 
by retaining full premium for policy for year, did not invalidate 
provision excluding indemnity for liabilities imposed by Com- 
pensation Law of particular state. Two Rivers Dredge and Dock 
Co. v. Maryland Casualty Co. of Baltimore. ( Wis.) 

Where clause voided if change of interest with consent Indorsed, change 
of interest had taken place but had not been indorsed, and loss 
occurred, company held not liable, although without knowledge 
of loss it had accepted balance - earned comer Kolb v. 
Brummer et al. (N. Y.) ° 

Where agent authorized to accept defau 
with knowledge, it is imputable to company and forfeiture is 
waived. Acceptance by agents having apparent authority is bind- 
ing upon company—where defaulting premium paid by check, 
cashed by general agent, with knowledge of default,payment dated 
when check was cashed and subsequent receipt of good health 
certificate was immaterial as to its truth or falsity. Pacific Mut. 
L. Ins. Co. v. Hayes. (Ala.) .. 

Company is not estopped from declaring forfeiture of policy with auto- 
matic premium-loan clauses when past due premium and interest 
are neither paid nor tendered until after death. Volunteer State 
Life Ins. Co. v. Spratling. (Ga.) 

Issuance of policy after death of employee pursuant to oral prior agree- 
ment, nor acceptance and retention of premfum waives condition 
limiting to legal employees, being continuing liability. Maryland 
Cas. Co. v. Industrial Acc. Comm. of Cal. (Cal.) 

Fact that one’s membership in labor union was not impaired by his 
delinquincy and irregularity in payment of dues did not entitle 
his representatives to benefit payable on death of member “in 
good standing’’ where such member was in arrears for two 
months at time of death. Stehlik v. Milwaukee a 
Union No. 23. ( Wis.) 


(396) Where proof of loss was accepted and retained by company, without 
complaint of defects and offered in evidence without objection, 
held that demurrer to evidence on ground that proof of loss was 
‘am properly serene Continental Ik Co. v. Norman. 

a pecee 


(400) Incontestabilty clause in lite policy, inserted in compliance with stat- 
ute should be construed in light of statute and time computed 
from date of policy—under proper circumstances life company 
may proceed by affirmative action after death of insured, 
to avoid policy for misrepresentation, provided it takes proper 
steps to that end within period named in incontestability clause 
—where action after death of insured and two days before ex- 
piration of incontestability period company exercised proper 


eeeee 
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Provision in life policy application and policy constitute entire con- 
tract and shall be inconstestable after one year from date of 
issue except for nonpayment of premium, includes fraud on part 
of insured obtaining insurance and, after one year from date com- 
pany cannot plead such fraud as defense—action brougnt by 
beneficiary or in cross-action to cancel policy and rescind con- 
tract—such provision is neither unreasonable nor contrary to 
public policy nor any express as of law. eee 
Life Ins. Co. v. Peeler. (Okla.) eebesce 
paid-up policy transferred by contract 80 “that “title” may pass in 
case of nonpayment of loan for which it is held as securtty with 
right in pledgee to purchase and cancel, if policy is canceled 
thereunder does not constitute lapse. Travelers Ins. Co. v. Lan- 
zenby. CPR). ce ecthdonscdacecevetcs edcccece 


Risks and Causes of Loss. 
MARINE INSURANCE. 


Injuries to goods by rain while on pier awaiting shipment, held not 
covered by policy. Brazilian oat & oh Co. v. Firemen’s 
Fund Ins Co. (N. » oc caace se 

“Perils of the sea’ does not include ail losses” on ‘the ‘seas. "Brazilian 
Export & Imp. Co. v. Firemen’s Fund Ins. Co. (N. Y.) .. ‘ 

Generally, any loss or injury is occasioned by “peril of sea” which is 
approximately caused by fortuitous action of the sea, operating 
either singly or in conjunction with other elements of causes, 
or is peculiar to transportation by vessels supported by sea or its 
buoyancy. Loss or damage occasioned by natural deterioration 
or decay, wear and tear, are not within term ‘perils of the sea.” 
Charles Clarke & Co. v. Mannheim Ins. Co. (Tex.) 


Co-operation of other causes will not prevent loss or damage from be- 
ing one of perils of sea. Charles Clarke & Co. v. Mannheim 
See, Ca’ CUCM) .avecccccvccecs Sceccesescorccccce 


Any loss approximately caused by unseaworthiness ef vessel at time of 
leaving port is not a loss by peril of the sea. Charles Clarke 
Co. v. Mannheim Ims. Co. (Tex.) ..cccccccccccccscccccccccs 


Loss or damage not prevented from being one of perils of sea by co- 
operation of such other causes or acts or omissions of owner or 
agent amounting to negligence, but not amounting to fraud or 
design. protection of marine insurance embraces, in absence of 
contrary stipulation, losses arising from negligence of owner 
or agent. Where vessel listed and sank in harbor because watch- 
man neglected to close sea cock, accident was one of perils of 
sea and company was liable for expense of raising and repairing 
vessel. Charles Clarke & Co., v. Mannheim Ins. Co. (Tex.). 


INSURANCE OF PROPERTY AND TITLES. 


Where crops insured against loss by hail,rust traceable to hail is 
covered by policy. Reeves v. Nat’l F. I. Co. of Hartford (S. D.) 

“Windstorm,” within a policy takes its meaning from words “tornado” 
and “cyclone.” Scottish Union & National Ins. Co. v. B. E. Link- 
enhelt & Co., Inc. (Ind.) ..... weccceses 


(426%) Title policy held to cover loss by reason of assessment constituting 
lein on property at time policy was issued Empire Develop- 
ment Co. et al. v. Title Guarantee & Trust Co. (N. Y.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(434) Policy agreeing to indemnity insured against logs by reason of opera- 
tion of automobile, where founded on good and valid consider- 
ation, was énforceable on recovery of judgment against insured 
because of accident, though accident occurred while infant was 
operating machine in violation of law. Insured’s failure to reg- 
ister automobile as required by law will not preclude him from 
recovery on indemnity policy. Messersmith v. American Fi- 
Gory Co. (MH. Fi) ccccccdesecvccesss eeervcscsccenecacce 


(435) Work done other than “in ordinary repairs and maintenance” held to 
comprise work though other than restoring what had gone into 
partial decay, restoring a thing wholly to former condition or go- 
ing somewhat beyond. Farmers’ Handy or Co. v. Casualty 
Co. of America. (18.) ...cccccoee SecA DSN Seen See cee 

Policy with binders and amendments attached after enactment of 
statute held to contemplate indemnity against losses under the 
act only and according to its schedule,—where contract was 
changed subsequent to enactment of statute, charging larger pre- 
premium, original liability not continued. Trinity Co. Lumber 
Co. v. Ocean Acc. & G. Corp., Ltd. (Tex.) 

Cleaning off paint preparatory to repainting is not “repairs,’’ meaning 
restoration to sound state after decay, injury. dilapidation or par- 
tial destruction, within elevator liability policy, excepting from 
general liability injury in making repairs while elevator ts being 
used. Finding v. Ocean Accident & Guarantee Corporation, 
SRMMGOR.  EOGIS.) cicccacowcccpesssdececcessededsecacetcocessecee SVG 
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Despite Compensation Act, administratrix of deceased employe has no 
claim against company which insured employer under act for a 
year, where during the year employer died and his executrix 
without authority carried on his business, in which employment 
employee was killed. Keohane’s case. In re McCarthy. In re 
Massachusetts Bonding & Ins. Co. (Mass,) 


ACCIDENT AND HEALTH INSURANCE. 


(451) Clause limiting liability when employes near railroad track held not 


inconsistent with caption providing insurance ‘“‘to the extent here- 
in provided’ and precluded recovery by flagman on duty at cross- 
ing. Southern I. Co. v. Hartman. (Tex.) 


(452) Automobile rebuilt to run on rails of railroad held to be “public convey- 


ance” and railroad held to be “carrier’, attorney for railroad, 
injured, held to be “passenger not employee’—that he was 
traveling on pass does not change status, nor—that part of his 
business profession was for railroad company. U. S. Casualty Co. 
v. Ellison. (Col.) 

Where specific payments were provided if death resulted from “ac- 
cident of travel’, and no proof that it so occurred, beneficiary not 
entitled to such payments. Lindsey v. Ind. Ord. Puritans. (Ga.) 

Under policy providing that it does not, except as incident to occupa- 
tion of railway employes, cover entering or trying to enter a mov- 
ing conveyance, etc., there can be no recovery for injuries sus- 
tained while attempting to board moving train, not as incident 
to occupation of freight conductor. Beam v. Continental Casualty 
Co. (8S. C.) 


(454) Under policy limiting hernia disability benefit accidental ‘hernia bene- 


fits are not limited. Conrad v. Interstate Life & Accident Ins. 
Co. (Tenn.) 


(455) Death resulting from actions of another in self-defense are not “‘ac- 


cidental means” and insurer is not liable. Metropolitan Casualty 
Ins. Co. v. Chambers. (Ark.) 

If a man deliberately assaults another with a lethal weapon, such as 
a pistol, whether it be loaded or not, it cannot be said that in- 
juries he receives in resulting struggle are accidentally received 
within terms of policy. Meister v. General Accident, Fire & 
Assurance Corporation, Limited of Perth, Scotland. (Ore.) 

Evidence that insured undertook to help another to lift pipe out of 
sump hole and in so doing did not sHp or lose hold, while pipe 
did not touch him in any way, after which he was taken ill and 
died, insufficient to sustain plaintiff’s burden to prove death re- 
sulted from bodily injuries through external, violent and acci- 
dental means. Bennetts v. Accidental Life Ins. Co. (Calif.) 


(457) Under policy exempting from liability where death results from poison 


voluntarily or involuntarily taken, where poison taken by mis- 
take, no recovery pessible. Riley v. Inter-State Business M. 
Acc. Ass’n. (la.) 


(460) Where policy accepted liability for member under influence of liquor, it 


is no bar to recovery if insured had been drinking to a considera- 
ble extent, if such drinking failed to produce intoxication in some 
substantial degree. Robinson v. Hawkeye Commercial Men’s 
Ass’n. (lIa.) 


(461) Walking on railroad track held to be voluntary exposure to danger as 


cause of death—immaterial that others were accustomed to use 
oe tracks. Achibald v. Order of United Commercial Travelers 
(Me.) 


(464) Where policy covering death through violent and external means ex- 


pressly declared that it should not cover injuries intentionally 
inflicted upon insured by himself or other person except by bur- 
glars and robbers, company is not liable where one not a burglar 
or robber intentionally shot and killed insured. National Life 
& Accident Ins. Co. v. De Lopez. (Tex.) 

policy providing there should be no liability for injury “inten- 
tionally inflicted’”” recovery cannot be had for death caused by 
another throwing brick with intent to injure, but with no intent 
to kill. Robinson v. Hawkeye Commercial Men’s Ass’n. (Ia.) 


(466) Death from infection from carbuncle caused by bruise, held to be from 


_external, violent and accidental means, not disease. Day v. Gt. 
Eastern ‘Cas. Co (Wash.) 
plaintiff must show an accident which was sole cause of death, 

That insured voluntarily exposed himself to unnecessary danger ‘would 
not defeat recovery unless it was proximate cause of accident. 
Bankers’ Health & Acc. Ass’n. v, Wilkes. (Tex.) : 

If disease plays part in death after accident, it is essential to recovery 
that such disease was due to accident. If death was in part 
caused by heart disease, which was not in fact caused by acci- 
dent, there could be no recovery. Clarke v. New Amsterdam 
Casualty Co. (Calif.) 

To recover on policy insuring against death resulting from accident, 
it not being enough that accident was approximate cause if death 
would not have resulted but for a pre-existing disease. Actna 
Life Ins. Co. of Hartford, Conn. v, Ryan. 
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(467) Rule of Commercial Travelers v. Barnes, followed as to meanin~ of con- 
tract provision relating to “immediate” and continuous total 
disability of claimant. Erickson v. Order of United Commercial 
Travelers of America. (Kans.) e ° 


XIII. Extent of Loss in Liability of Insurer. 
(A) MARINE INSURANCE. 


(475) Marine policy, though ordinarily a contract of indemnity, may be writ- 
ten as valued policy and when so written, in absence of fraud, 
amount of loss is immaterial. Empire Development Co. et al. 
v. Title Guarantee & Trust Co. (N. Y.) 

(488) Where contract authorized forwarding in case of stranding and extra 
compensation therefor, cargo insurer held liable for extra cost— 
when voyage cannot be accomplished in original ship. cargo 
underwriter liable for excess expense of forwarding as “‘partic- 
oo charge”. Firemen’s Fund I. Co. v. Trojan Powder Co. 
(Uv. 8. 

Cargo policy clause “Freight warranted. free from any claim consequent 
upon loss of time, etc.’’ does not apply to excess freight for for- 
warding for which insurer is otherwise liable. Firemen’s Fund 
I, Co. v. Trojan Powder Co. (U. 8.) 


INSURANCE OF PROPERTY AND TITLES. 


Where total loss of boilers etc. exceeded amount insured, no question 
of loss despite smal! salvage. Scottish Union & N. I. Co. v. War- 
ren Gee Lumber Co. (Miss.) 

Statute confers upon policy holder option to elect whether to accept 
from insurer the repair of property damaged or a sum of money 
equal to damage done. In absence of election to have repairs 
made policy provision that damage shall in no event exceed what 
it would cost insured to repair or replace is applicable. Stat- 
ute relative to partial destruction may be applied to partial fire 
damage of insured personalty. Non-Royalty Shoe Co v. Pheonix 
Assur. Co., Limited, of London, England. (Mo.) ..........e00. 

Measure of recovery on policy in Oklahoma since March 25, 1909 is 
actual value of property destroyed and not amount stated in 
policy. Palatine Ins. Co. of London, England v. Commerce Trust 
Co. (Okla.) 

Fire policy, ordinarily a contract of indemnity, may be written as 
valued policy and when so written, in absence of fraud, amount 
of loss is immaterial. Empire Development Co et al. v. Title 
Guarantee & Trust Co. (N. Y.) 

Parties to contract may agree upon value of property insured and 
specific amount to be paid for loss or damage, and, in absence 
of fraud, are conclusive. St. Paul Fire & Marine Ins. Co. v. Pip- 
kin. (Tex.) 

Parties to policies bound by express stipulation that in case of loss no 
one horse to be valued over $500 although loss of one horse 
covered by another policy has been appraised at larger amount. 
Austin v. Dixie Fire Ins. Co. (Mass.) 

Under statute as to mortgages cannot be apportionment on total loss 
among various insurers. Scottish Union & N. I. Co. v. Warren 
Gee Lumber Co, (Miss.) 

Insurers, whose policies provide for adjustment if other insurance, held 
without right to avail themselves of benefit of insured’s adjust- 
ment with another insurer, either to defeat recovery or reduce 
amount of responsibility. Lialibity of insurer not affected by fact 
that another insurer’s policy covered only part of property. 
Austin v. Dixie Fire Ins Co. (Mass.) 

(507%) Under title policy. held assured, for rejection of contract of sale be- 
cause of defect in title, would be entitled only to recover for 
actual loss suffered through existence of incumbrance. Murphy 
et al. v. United States Title Guaranty Co. (N ») 

(508) Under policy covering theft of automobile, making loss payable 60 
days after notice and proof, and providing there could be no aban- 
donment to the company, where automobile was recovered after 
60 days, insurer was nevertheless liable for full value, without 
reference to abandonment, which means relinquishment of right. 
O’Connor v. Maryland Motor Car Ins. Co. (Ill. ) seeeeeeccenees 


(Cc) GUARANTY AND INDEMNITY INSURANCE. 


(512) Where employer insured under law but failed to give notice as re- 
quired, and held liable as at common law. he could not recover 
additional sum, result of own negligence. Trinity Co. Lumber 
Co. v. Ocean Acc. & G, Corp. Ltd. (Tex.) 

(614) In a contract, “liability” is not “loss” until occurrence—policy against 
loss or damage etc., not specifically providing loss or damage 
shall be paid in money held to include loss of property as well 
as money loss—where insured deprived of property under forced 
sale, may recover reasonable value, not bound by ‘forced sale 
price—where insured’s property sold in execution may recover 
actual value and not merely amount sold for and applied on ex- 
ecution. Stag Mining Co. v. Missouri Fid. & Cas. Co. (Mo.) 


(30) 
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(D) LIFE INSURANCE. 


(515) All life policies are substantially valued policies. Empire Development 
Co. et al v. Title Guarantee & Trust Co. (N. Y.) 


(E) ACCIDENT AND HEALTH INSURANCE. 


(527) Electrician, fatally burned as approximate result of sudden flash at 
switchboard, installed along inside of building, occasioned by 
short circuit throwing oil over him, ignited his clothing, and 
partly burned switchboard, could not recover double indemnity 
“by reason and in consequence of burning of building while in- 
sured is therein.” Farley v. Attna Life Ins. Co. (Mo.).......... 

(529) Where policy provided indemnities for certain specific disabilities, ‘‘dis- 
ability” did not include deprivation of life. Markland v. Clover 
Leaf Cas. Co. (Mo) 


(530) Policy providing for indemnity for specific losses etc. precluded re- 
covery of disability indemnity when caused solely by specific 
injury for which fixed payment -provided. Van Gilder v. Kings- 
berry. (Col.) 


(531) Term “classification of risks,’”’ in insurance practice relates, not to per- 
ils insured against nor amount to be paid, but in fire insurance 
to the nature and situation of the articles insured; in accident 
insurance, to occupation of the applicant. Hopkins v Conn- 
ecticut General Life Ins. Co. (N. Y.) 

For purposes of policy of insurance against accident which excludes 
from certain class a person insured who is injured while actually 
riding in or upon conveyance drawn by horse power, and “used 
for any business or any work whatever at time of accident” a 
farm wagon which sold product of farm is conveyed to a railroad 
for shipment to purchaser is still engaged in “business of the 
farm” while on its return thereto, and owner riding therein is 
within exclusion. Lawton v. Pacific Coast Casualty Co. (La.) 

Unnecessary for wife to allege that she was wife of insured at time of 
accident, though insured, in designating beneficiary, described 
her by name and also as his wife. Under “change of occupation.” 
Occupation at time of insurance must be one regularly classified 
to justify defendant’s claim. as matter of law, that new occupa- 
tion must be treated as more hazardous. Federal Casualty Co. 
v. Chatman. (Ind.) 


XIV. Notice and Proof of Loss. 


(538) Where immediate written notice of loss is required, oral notice to agent 
who countersigned cannot be substituted, relying upon agent 
continuing as such. _Mayberry v. Home Ins. Co. cated 


(539) Provision against payment of claim unless filed within six months 
from expiration or cancellation constitutes defense. Colony State 
Bank of Colony v. Watson. (Kans.) . 

Statute requiring stipulations as to notice of claims “for “damages” to “be 
reasonable, invalidating a stipulation for notice of less than 90 
days, and providing that notice should be presumed to be given, 
unless want thereof be expressly pleaded under oath applies to 
notice and proofs under hail policy. St. Paul Fire & Marine Ins. 
Co. v. Pipkin. (Tex ) 

Where passenger injured Feb. 8, notice to insurer on Nov. 12 was not 
“immediate notice” as required, when railway knew ménths be- 
fore that passenger would bring claim within policy. Boston 
El. Ry. Co v. Maryland Cas. Co. (Mass.) .... secvcee 


(542), Where insured in good’ faith furnishes oral information and written 
memorandum accepted by company’s agent as sufficient and 
company makes no objection thereto, insurer is estopped from 
denying lack of literal compliance with terms of policy. Wil- 
liams v. Atlas Assur. Co., Limited, of London, England. (Ga.) 

(543) Where policy limited loss for death from overturning automobile unless 
struck by train etc., proof of loss merely alleging death by over- 
— held sufficient. Ward v. Interstate Business M. A. A. 


(548) Pe nai, when required, plaintiff should submit to examination 
under oath was not made condition precedent to recovery, and 
his refusal to comply did not constitute a valid defense. Morgan 
v Germania Fire Ins. Co. Same v. Northwestern Nat. Ins. Co. 
(Kans. ) 0 

(550) Under proof of loss clause, letter to insured ‘stating “According to "your 
documents we are criticising section C’’, did not express dis- 
agreement within meaning of policy. Insurer required to an- 
nounce a specific disagreement with amount claimed, although it 
had in good faith entered into negotiations with insured. Vic- 
toria Park Co. v. Continental Ins. Co. (Cal.) 

(555) Manager of local branch of insurer in conversation with attorney for 
insured held not to have waived condition requiring immediate 
notice of loss—no waiver of a right unless known and it was in- 
tended to surrender it. Boston El. Ry. Co. v. Maryland Cas. 
Co. (Mass.) 
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(556) Where agent’s power of waiver forbidded by policy stipulation such 
agent’s notice of refusal to pay loss would not bind company as 
a waiver of proofs of loss—if such absolute refusal to pay be 
made by such authorized agent as had authority to represent 
insurer in determining whether or not policy should be paid; rule 
is otherwise. Williams v. Atlas Assur. Co., Limited, of London, 
England. (Ga.) ... 

Former agent, not agent at time of loss and when notice required, could 
not waive notice, although later reemployed. Mayberry v. Home 
Ins. Co. (Mo.) 

Where automobile had been stolen, an informal notice in“ writing to 
insurer’s agent was sufficient, when considered so by agent, al- 
though not accompanied by sworn statement, as required by pol- 
icy. O’Connor v. Maryland Motor Car Ins. Co. (Ill.) 

Where additional stipulations provide specified proofs of loss even au- 
thorized agent has no authority to verbally waive such contrac- 
tual requiremént. Williams v. Atlas Assur. Co., Limited, of Lon- 
don, England. (Ga.) 


Statement that it would be unnecessary to make out proof of claim 
by insurer waives its right to such proof. Proffitt Merc. Co. v. 
‘State Mut. F. I. Co. (N -) 


Where insured in good faith furnishes oral information and written 
memorandum accepted by company’s agent as sufficient and 
company makes no objection thereto, insurer is estopped from 
denying lack of literal compliance with terms of policy. Wil- 
liams v. Atlas Assur. Co., Limited, of London, England. (Ga.) 

Insurer of crops by recognition of liability long after proof of loss re- 
quired held precluded to deny liability because of its absence. 
Reeves v. Nat'l F. I. Co. of Htfd. (S D.) 

Provision in policy that notice of injury must be given to insurer within 
ten days may be waived by retention of proofs furnished by in- 
sured, and act of insurer requiring insured to obtain and furnish 
additional proofs, etc. Erickson v. Order of United Commercial 
Travelers of America. (Kans.) 


Where agent’s power of waiver forbidded by policy stipulation such 
agent’s notice of refusal to pay loss would not bind company as 
a waiver of proofs of loss—if such absolute refusal to pay be 
made by such authorized agent as had authority to represent 
insurer in determining whether or not policy should be paid, rule 
is otherwise. Williams v. Atlas Assur. Co,., Limited, of London, 
England. (Ga.) 

Where no contrary provision, statement by insurer’s agent who re- 
ceived application, collected premium and issued policy, that the 
company declined or refused to pay the loss amounts to waiver. 
Williams v. Atlas Assur. Co., Limited, of London, England. (Ga.) 

Insurer’s denial of liability waives filing proof of loss. Proffitt = 
Co. v. State Mut. F. I. Co. (N. C.) 

Where company denied liability, agent claimed inability to act, 
company contended there could be no recovery, pooof of loss re- 
quirement was waived. Proffitt v. State Mut. F. I. Co. (N. C.).. 

Proofs of loss are waived where liability is denied Niagara Ins. Co. of 
New York v. Abell et al. (Ind.) 


Insurer who, after having received unsworn claim for damages, sent 
adjuster who viewed damage, admitted Hability, presented proof 
form, etc., waived formal proof notwithstanding provision in pol- 
icy that no denial of liability of other act of company should be 
deemed to waive such proof. St. Paul Fire & Marine Ins. Co. v. 
Pipkin. (Tex.) 

Statute providing that appearance of adjuster “at place of loss shall be 
notice and waiver thereof, does not apply to tornado insurance. 
Mayberry v. Home Ins. Co. (Mo.) 

Where agreement is entered into for loss to be determined by arbi- 
trators, etc., company will be deemed to have waived furnishing 
proof of loss. Hartford Fire Ins. Co. et al. v. Sullivan et al. 
(Okla,) 


Adjustment of Loss. 


Action by defendant of its witness whether adjuster had authority to 
agree on amount of loss properly excluded, as company was 
bound by adjuster’s acts within apparent scope of authority. Na- 
tional Union Fire Ins. Co. v. O’Rear. (Ala.) 


Provision for appraisal will be construed against insurer. 
A®tna Ins. Co. (Ala.) 

Stipulation in agreement to submit question of damages to arbitration, 
that damages should not exceed what it would cost to repair or 
replace, was avoided by fraud of appraisers. Non-Royalty Shoe 
Co. v. Phenix Assur. Co., Limited, of London, England. (Mo.) 

That arbitrator named by insurers to adjust loss occurring in Bowling 
Green was a citizen of Hopkinsville, a town a short distance 
away, would not disqualify arbitrator. R. E. Jones & Co. v. 
Northern Assur. Co., Limited, of London, England, et al. (Ky.) 232 
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Facts held not to warrant setting aside award for partiality of in- 
surer’s arbitrator or appraiser. General rule of disinterested arbi- 
trators does not go to extent of invalidating award where arbi- 
trators are merely zealous. Insurer should not select witness as 
an arbitrator. No error committed by allowing chief of fire de- 
partment to make statement as to matters about which assured’s 
arbitrator had given evidence. Duty of court to set aside award 
if arbitrator acted corruptly. R. E. Jones & Co. v. Northern 
Assur. Co., Ltd., of London, England, et al (Ky.) 

Where provision. for ascertainment of loss by appraisers, if impossible 
of performance, award will not be given effect to destroy all 
rights of party. Headley v. Attna Ins. Co. (Ala.) 

Where policy provides award of arbitrators and umpire or any two of 
them shall determine amount of loss, written award signed by one 
arbitrator and umpire will be sufficient, showing award duly 
made. Hartford Fire Ins. Co. et al. v. Sullivan et al. (Okla.) 

Carelessness or ignorance of appraisers for holder of fire policy, which 
entailed a loss of $25,000 on holder, of itself constitutes such con- 
structive fraud as to justify relief against insurer. Non-Royalty 
Shoe Co. v. Phoenix Assur. Co., Limited, of London, England 
(Mo.) 

Where policy required. appointment of disinterested appraisers company 
waived its rights by appointing appraiser in its employment, not 
disinterested, and it is no defense that insured also appointed 
interested appraiser. Delaware Underwriters et al. v. Brock. 
(Tex.) .. 

If insured when he accepted and receipted for overdue premium re- 
turned to him by company in satisfaction of his claim was com- 
petent to transact business intelligently, his act would be com- 
plete defense though company had waived agreement for pay- 
ment of premium within time provided by policy. McDonald v. 
Equitable Life Assur. Soc. of the United States (Iowa)........ 

Where insured under hail policy signed proof claim submitted by ad- 
juster specifying amount of damages, subsequently claimed larger 
damages, proof of claim was not conclusive as settlement, but 
mere offer. That policy insured “growing” grain woulu not 
prevent recovery, where grain when destroyed by hail was ripe. 
St. Paul Fire & Marine Ins. Co. v. Pipkin (Tex) ........+.+. 

Where liability for household goods and merchandise was clear, and 
amount beyond controversy, and was paid, there was an entire 
want of legal consideration for relinquishment of loss on build- 
ing. Edwards v. Svea Fire and Life Ins. Co., Limited. (Minn.) 

Where mistake as to insured’s right under hail policy inducing nim to 
sign compromise is mutual or induced by fraud, equity will not 
refuse relief. St. Paul Fire & Marine Ins. Co. v Pipkin. (Tex.) 

Though insured had right, under Code, to claim that value of building 
completely destroyed should be adjusted at amount written in 
policy, a matter of dispute, where it agreed with adjuster as to 
amount of total loss, including partially destroyed items, and 
made proof of loss to that effect and accepted and cashed draft, 
which was for full payment, there was accord and satisfaction. 
Markham Shingle Co. v. Royal Ins. Co. (Wash.) 

Where insurer admits adjustment and agreement to pay, claims that 
adjustment was induced by fraudulent representations by insured, 
insurer has burden of proving facts to overturn adjustment. To 
avoid adjustment and agreement company must not only prove 
that statements were false, but fraudulently made, and actually 
induced insurer to make adjustment. No error to overrule de- 
fendant’s objections to evidence as to value of buildings, etc, 
where based on ground that matter was “concluded by the proof 
of loss.” Insured not precluded from recovering by reason of 
false statement as to other insurance on property, inserted by in- 
surer’s adjuster in proof of loss which insured signed, where 
insured had no intention to deceive and insurer had full knowl- 
edge of real facts and knew statements were not true. 
chuck et al. v. Insurance Co. of North America. (Ore.) . 

Where no controversy as to amount due when release in full was given, 
payment of lesser amount would not supply necessary considera- 
ation for release and where no other independent condition re- 
leased, would not bar recovery of balance. First Tex. Prud. Ins. 
Co. v. Connor. (Tex.) ... 


Right to Proceeds. 


Where sale contract imposes on vendee duty of insuring property for 
benefit of vendor and vendee insures in his own name only, equit- 
able lien is created upon proceeds for unpaid balance of purchase 

price. Smth & Furbush Mach. Co. v. Huycke. (Okla.) ........ 

Although no beneficiary named, insurer is justified in paying admin- 
istrator of intestate. Pettit v. Prudential Ins, Co. of A. (Mass.) 

Payment of premiums on policy given as security gives no interest 
in policy and does not permit recovery despite alleged agreement, 
not appearing and stipulated against—equitable Interest as 
pledgee does not permit recovery after insurer has paid admin- 
istrator of estate. Pettit v. Prudential Ins. Co. of A. (Mass.).. 
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Person who was only heir and had paid all debts of deceased could 
sue on policy despite ‘pater provisions. Metrop. Life Ins. Co. 
v. Ftzgerald. (Ark.) bs 0860.0 ws O62 O0s OTE OS OSADOTEOS ESSEC OS 


Presumption arising from naming defendant daughter beneficiary in 
life policy could not, be overcome by oral declarations of in- 
sured thereafter made to strangers—proceeds of life policy are 
property right and before beneficiary can be divested of title, 
use and enjoyment thereof by mere reported statements made 
out of court to strangers on ground that they are statements 
against interest, evidence will be received with great caution 
and proof must be beyond reasonable doubt. Fee v. Wells. 
(Colo. ) » hes ns ‘ 
directing bankrupt to pay or " secure to. trustee cash surrender 
value of policies providing for change of beneficiary not a sum-. 
mary order against beneficiary named; order not purporting to 
affect her rights—where life policy provided for change and rec- 
ognized loan value, though insurer declined to pay or recognize 
cash surrender value, as it appeared there was little, if any dif- 
ference between loan and cash surrender value, order directing 
bankrupt to pay or secure same to trustee .was proper. Richter 
et al. v. Rockhold—Saul et al. v. Same. (U. 8.) ..... ° 

Insured, curator of insane wife, seeking substitution of children as 
beneficiaries, impliedly affirms wife’s ownership of beneficial in- 
terest and cannot base substitution on claim that original transfer 
of benificial interest to wife was a revocable nee donation, ° 
In re Le Bourgeois. (La.) .... A sie neme ences 

Unlike ordinary life insurance or mutual ‘benefit in urance, beneficiary 
named in industrial accident has no vested rights, and under 
“facility of payment” clause where beneficiary died before in- 
sured, under provision in policy giving discretion to insurer to 
pay proceeds to those “equitably entitled,””’ payment of funeral 
expenses, and balance to cousin, who had possession of property 
and had paid some of premiums, was proper. eimpetens Vv, 
Baltimore Life Ins. Co. of Baltimore. (Md.) .. soee 

Where ‘wife and children” are beneficiaries, each shares equally. “Smith 
V. Wella. (Ind.) .nccccvcccecen Cmencoscosvegeercccore 


Trustee is entitled to surrender value of endownment policy on life 
of bankrupt where it has by its terms or by practice and con- 
cession. In re Simmons. (U. 8.) 

Life policies which permitted change of beneficiary ‘ana. which provided 
that on default insured might surrender and receive casn value, 
ete., have a “surrender value” within Bankruptcy Act, although 
at time of bankruptcy premiums were fully paid so there was no 
default—wife of bankrupt, beneficiary, cannot claim policies as 
an exemption, for. as beneficiary could be changed she was not 
owner of policy. In re Samuels. Petition of Cohen (U. S8.). 

Unlike ordinary_life insurance or mutual benefit insurance, beneficiary 
named in industrial accident has no vested rights, and under 
“facility of payment” clause where beneficiary died before in- 
sured, under provision in policy giving discretion to insurer to 
pay proceeds to those “equitably entitled,” payment of funeral 
expenses, and balance to cousin, who had possession of property 
and had paid some of premiums, was proper. Fitzgerald v. 
Baltimore Life Ins. Co of Baltimore. (Md.) ........005eeeeeees 

Policies taken out by husband in favor of wife after marriage are not" 
revocable donations. In re Le Bourgeois. (La.) .... 

Right of trustee is limited to amount which bankrupt could’ have real- 
ized on policy at time of bankruptcy Where third person was 
named as beneficiary and bankrupt was without power to change 
beneficiary or surrender policy, he had no property interest there- 
in which passed to his trustee. In re Simmons & Griffin. ...... 

Where policy reserved to insured right to change beneficiary and in- 
sured. having defaulted, secured loan on policies to pay pre- 
miums, with result on subsequent default, automatic extended 
term insurance expired before insured’s death, beneficiary cannot 
recover, on theory her rights were vested, etc., for, if assured 
could wholly destroy such rights by changing beneficiaries he 
might do so indirectly. Rawls v. Penn. Mut. Life Ins. Co. of 
Philadelphia. (U. S.) .... 

Where policy gives insured no right to change, beneficiary acquires vested 
interest upon issuance and delivery where right is given, bene- 
ficiary acquires no vested right until death: where such right 
attaches, beneficiary entitled to eins ” policy. City Nat. 
Bank of Lawton v. Lewis. (Okla.) ..........5.. 


(587) Where policy requires change of beneficiary to be made in writing and 
under other specified conditions, held it cannot be assigned ver- 
bally—when left at bank as security is a pledge, not change of 
ee nor assignment. City Nat. Bank of Lawton v. Lewis 
( a eercee ovewcen eeccecces 

Statute providing assured may direct payment to any of Various classes 


does not prevent assured subsequently changing eee 
Cohn v. Malone. (U. S.) ...... 
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Husband’s delivery of policy to wife held not a surrender of right to 
revoke designation of wife as beneficiary—right to change bene- 
ficiary, if reserved in policy, is equally available to insured as in 
certificate of fraternal benefit association—provision requiring re- 
turn of original for indorsement of change of beneficiary ts for 
benefit of insurer and original beneficiary cannot complain that 
new policy was issued with new beneficiary, at request of insured 
on representation that original was lost, although it was in pos- 
eo first beneficiary. Royal Union Mut. L. I. Co. v. Lloyd. 
( 8 

Where insured complied with all required provisions for change of bene- 
ficiary upon forms furnished and receipt was acknowledged by 
company which stated inability to complete change pending re- 
ceipt of certificates, sent after death, change of beneficiary was 
complete. Hull v. Hull. (Mich.) 

“assigned” as used in policy refers to assignment to stranger, 
and not one to insurer for loan, and insurer, while holding policy 
under assignment, could waive any objections to change of bene- 
ficiary. Underwood v. Jefferson Standard Life Ins. Co. (N. C.) 
assignment does not comply with requirements for effecting 
change in beneficiary, insured cannot affect rights of beneficiary 
by assignment, although he has right -to change beneficiary. 

ignment” and “change of beneficiary’’ clauses held not to 
reserve dominion by implication to give assignment effect of 
change of beneficiary. Anderson v. Broad St. Nat. Bank of Tren- 
ton. (N. 

Where provision of beneficiary died first, interest vested in insured, 
beneficiary had qualified interest where both died in disaster, 
without proof of which died first, loss payable to representatives 
of beneficiary. Watkins v. Home L. & Ac. Ins. Co. (Ark.) 

Creditor whose debt has been paid after he has obtained a policy on 
debtor’s life may still recover. Empire Development Co et al. v. 
Title Guarantee & Trust Co. (N. Y.) 


Trustee is entitled to surrender value of endownment policy on life 
of bankrupt where it has by its terms or by practice and con- 
cession. In re Simmons. (U. 8.) 

Life policies which permitted change of beneficiary and which provided 
that on default insured might surrender and receive cash value, 
etc., have a “‘surrender value” within Bankruptcy Act, although 
at time of bankruptcy premiums were fully paid so there was no 
default—wife of bankrupt, beneficiary, cannot claim policies as 
an exemption, for, as beneficiary could be changed she was not 
owner of policy. In re Samuéls. Petition of Cohen. (U. 8S) 
of trustee is limited to amount which bankrupt could have real- 
ized on policy at time of bankruptcy Where third person was 
named as beneficiary and bankrupt was without power to change 
beneficiary or surrender policy, he had no property interest there- 
in which passed to his trustee. In re Simmons & Griffin. 


(591%) Injured person may sue directly insurance company on policy as pre- 
scribed by statute on judgment recovered against auto bus owner, 
for damages occasioned in operation of auto bus on public 
street. injured person’s rights are original and primary not de- 
rivative and secondary under statute. Gillard v. Manufacturers’ 
Casualty Ins. Co. ( 

Under contract limiting ‘lability to Habilities actually discharged by 
payment of money, person obtaining judgment against assured 
has no standing in equity as against insurer which assumed con- 
duct of defense to compel it to pay judgment nor because insurer 
settled its liability with insured instead of paying judgment. 
Hollings v. Brown. (Ala.) 

(594) Evidence held to show beneficiaries knew of insured’s desire to change 
and voluntarily signed order. Hull v. Hull. (Mich.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(598) Charge that plaintiff's recovery should be limited to three-fourths value, 
together with 25 per cent. as penalty under law, erroneous as not 
including interest. National Union Fire Ins. Co. v. O’Rear. (Ala ) 


(602) Proper to instruct if jury found for plaintiff they must also find such 
penalty. National Union Fire Ins. Co. v. O’Rear. (Ala.) 

Insurer held not a mutual assessment, health, accident association but 
an accident insurance company coming under statutory provi- 
sions as to additional damages, fees etc Bankers Health & Acc. 
Ass’n v. Wilkes. (Tex.) 

Where insurer’s refusal to pay loss was unjustified, penalty of stat- 
ute must be imposed in insured’s suit. Pouns v. Citizens’ Fire Ins. 
Co, 

Vexatious refusal to pay is not deducible from mere fact that on suit 
verdict is adverse to defendant. Non-Royalty Shoe Co. v. Phoenix 
Assur. Co., Limited, of London, England (Mo.) 


(603) Stipulation between owners of condemned property, bulding on which 
had burned, and city, if owners collected loss from insurer prior 
to passage of title to city, latter should be relieved from its award 
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by such amount, constituted no defense to action on policy, as de- 
feating company’s right of subrogation. Fort et al. v. Globe & 
Rutgers Fire Ins Co. (N. Y.) eens 

(606) In action of company against railroad in “subrogation, evidence ‘that in- 
sured had paid premiums excluded as irrelevant and incompetent 
and evidence that insured had recovered from railroad an amount 
in excess of value above insurance excluded as inconfpetent. 
Hartford F. I. Co. v. Cincinnati, N. O. & T. P. Ry. Co. (Ky.).. 

Where policy contained warranty “free from liability for merchandise 
in possession of any. carrier, who may be liable, etc.,’”” advance- 
ment of loan from insurer to shipper preserved to insurer right 
of reimbursement from carrier. Luckenbach et al. v. W. J. Mc- ° 
Cahan S. R. Co. et al. (U. S.). ‘ 

Company satisfying judgment in favor ‘of “mortgagee, ‘entitlea to * sub- 
rogation to mortgagee’s claims, where it has valid defense against 
assured and policy provides for subrogation. First Nat. Bank 
of Elk City v. Springfield F. & M. I. Co PERG? “sce 

Insurer’s taking assignment of first mortgage made it — to “second 
mortgage. Perretta v. St. Paul F. & M. Ins. Co (N. Y. 

Intent of Legislature to forbid exercise of-right of subrogation except 
as specified in standard — Fort et al. v. — & Rutgers 
Fire Ins. Co. (N. Y.) 

(607) Policies providing ‘assignment “of “rights to recover in case ‘ise: loss ex- 
cept from other insurers, did not entitle insurers who paid loss 
to be subrogated to insured’s claim against another insurer. Aus- 
tin v. Dixie Fire Ins, Co. (Mass.) 


eee eee ee ee ee 


XVIII. Action on Policies. 


(608) Where complaint contained no allegation of any obligation on part of 
insurer, except to indemnify plaintiffs against loss or damage 
sustained by unmarketability of title, action was not one for 
specific performance and court had no equitable jurisdiction. 
Murphy et al. v. United States Title Guaranty Co. (N. Y.)...... 

(612) Where provision for ascertainment of loss by appraisers, one who 
prevents such ascertainment is precluded from claiming that 
award of appraisers is prerequisite to suit. Insured’s right to 
recover is not barred by appraisers’ wilful refusal to name umpire 
etc, when not fault of insured—in this case insured not required 
to name new appraiser and could — action Headley v. Actna 
Ins. Co. (Ala.) .,. vestece 

Lien of insured bank on stock. of defendant is not “obstacle ‘to Its re- 
covery from insurer. veer State Bank of Colony v. Watson. 
(Kans.) . . oseececs 

Where contract between railroad and ‘Insurer’ required immediate writ- 
ten notice of loss as condition precedent to recovery, when in- 
vestigator reported passenger claiming injury by negligence of 
employee, it was his duty to give such notice at once to protect 
rights. Boston El. Ry. Co. v. Maryland Cas Co. (Mass.) .. 

Under State rule, defense that contract is void because obtained by 
fraud may be pleaded without tender of premiums received. 
Wilkins v. National L. & A. I. Co. (Ga@.) w.ceccccccceeeevcnees 


Where judgment secured against insured upon a finding exempted in 
policy, it is res judicata as between insured and insurer, although 
insurer refused to participate in trial. _— & Co. v. South- 
western Sur. I. Co. (Ky.) ..cccccccvaces 


Company’s contract to indemnify held not enecunaie or inferentially to 
designate counties of residence of surety and employer as place 
where payment of loss to be made so that contract to be per- 
formed and venue lay there under law. State ex rel Western 
Ace. & Ind. Co. v. Dist. Court 7th. Jud. Dist. Richland Co. 
(Mont.) ° eocccccece PS RVOEES CSRS OHO C ESS 


Statute providing that no company should make any condition In its 
contract limiting time within which suit may be brought to less 
thanone year,isinfurtherance of police power of state,and all 
contracts covered by its terms are subject to its provisions, and are 
in no way nullified or affected by provision in bond that obliga- 
tions of surety shall be construed strictly as one of suretyship 
only. Guilford Lumber Mfg. Co. et al. v. Johnson et al. (N. C.) 

Where time limit for bringing action is specified, it is sufficient if mort- 
gagee bring action within time, making owner a party. Perretta 
v. St. Paul F. & M. Ins. Co. (N. Y.) ° ° 

A provision in an agreement that actions on insurance "policies ‘can oniy 
be. brought within six months after claim has been disallowed 
is repugnant to provisions of the State and therefore void. Erick 
son v. Order of United Commercial Travelers of America. (Kans ) 


By instituting suit for cancellation, company waived provision requiring 
action by insured to be brought within one year. Scottish Union 
& N. I. Co. v. Warren Gee Lumber Co. (Miss.)  .........e000. 
Where action required within year of loss, failure to commence action 
within 12 months after notification of repudiation of claim barred 
action, insurer’s promises to pay being nullified. Gilbert v. Globe 
& Rutgers I. Co. of N. Y. (Ore.) .....00.. 
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Person who was only heir and had paid debts of deceased could sue 
on policy despite policy provisions. Metro. Life Ins. Co. v. Fitz- 
geraly% \ (Ark.) .. aang ndadreked oeeqas 

Where policy was issued by insurer’s agent in name ‘of record owner, 
person who was in fact owner and who had negotiated for insur- 
ance, record owner having been named as insured on account of 
agent's misapprehension of law, was real party in interest, and 
was only person that could maintain action. Niagara Ins. Co. 
of New York v. Abell et al. (Ind.) ........cccccecceees 


Statute does not require proof to be served on chief fiscal officer ot 
city in original suit between injured person and auto bus owner. 
Gillard v. Manufacturers’ Casualty Ins. Co. (N. J.) ..cceeeeeees 


Sheriff’s return held sufficient proof of service upon secretary of state 
as ex officio insurance commissioner. Prudential Cas. Co. v. 
Kerr. CAle.)  wccoce cane 

Statute providing that all legal process against foreign” companies may 
be served on commissioner, does not, even by implication, make 
such method exclusive. If construed as requiring process to be 
served only upon commissioner, would violate statute. Carr v. 
4£tna Accident & Liability Co. (Penn.) . 

Power of attorney to accept service given to insurance commissioner by 
foreign company is irrevocable as to persons entitled to benefits 
through business relations with company while doing business 
in state. Tucker v. Columbia Nat. L. I. Co.* (Mass.) 

Nonresident company does not cease to do business in state by with- 
drawing its agencies, and ceasing to obtain new policies. Will 
be conclusively presumed to have complied with Code requiring it 
to file agreement that service upon it may be obtained by serv- 
ice on state auditor. Does not require acceptance of service 
where service is not made by registered mail but by sheriff. 
Service on insurance commissioner was proper. Flinn v. West- 
ern Mut. Life Assn. (Ia.) ..... Oca seccceccenceseesoves 


Complaint to recover sum due on policy need ean allege the considera- 
tion. Prudential Casualty Co. v. Kerr. (Ala.) .,......0...- 

Complaint following Code except by omission ef phrase “and other 
— etc” held : re: Dien Ex. As. iced a v. Almon, 
(Ala.) ccccccces 

Counts of complaint, 
ficient as setting out contract in legal effect, though not in haec 
verba and as averring insurer had notice of death. nee 
Ins. Co. v. Whitman. (Ala.) 

Unnecessary for wife to allege that she was wife of insured “at ‘time’ ot 
accident, though insured, in designating beneficiary, described 
her by name and also as his wife. Under “change of occupation.” 
Occupation at time of insurance must be one regularly classified 
to justify defendant’s claim. as matter of law, that new occupa- 
tion must be treated as more hazardous. Federal Casualty Co. 
v. Chatman. (Ind.) 

Counts of complaint held to aver sufficiently that policy ‘was in writing 
and founded on valuable consideration. Travelers’ Ins. Co. v. 
Wittman. (AIG) cccscvcccvcccccceccosnscnesdoesveceeosecceeces 


Where certain named person is clearly designated as beneficiary, use 
of other descriptive words in connection with such designation is 
not of controlling importance, and insurable interest at time of 
death need not be alleged. Federal Casualty Co. v, Chatman. 


complaint against insurer on mother’s policy, held to show suf- 
ficient reason for failure to comply with statute requliiag filing 
with pleading of written instrument or account on which it 1s 
founded, showing policy was in possession of insurer. Prudential 
Ins. Co. of America v. Diffenbaugh et al. (Ind.) .........0e005 


Where bond provided for notice of loss, held on facts as stated that 
compliance was not sufficiently alleged and that there was not 
sufficient to constitute legal waiver of provision by company. 
Bank of Ball Ground v. Nat. Surety Co. (Ga.),. 

Complaint alleging that insurer made contract, extended credit for spe- 
cified time and delivered unconditionally a cover note, that in- 
sured within time limit offered to pay and was ready, willing 
and able and that prompt notice of claim was made, held suf 
ficient although not covering other terms and conditions. Jones 
v. Internat. Ind. Co. (Cal.) our eneme 


Allegations of petition held broad enough to comply with statute or 
common law presumption of death. Prudential Ins. Co. of A. 
(Ky.) cscoes ebcccvecssoce 

Facts set forth in complaint ‘sufficiently “allege that. death was result 
of accident and the cause of death was one insured against. 
Federal Casualty Co. v. Chatman. (Imd.) ...cessscececeseces 

Action on policy insuring against injuries, ete., held not to state cause 
of action for loss of life or loss of time by insured. MHarper’s 
Adm’r v. Southern Security Co. (Ky.) .. ‘ jae eeenie 


Complaint held sufficient to put defendant on notice that penalty was 
demanded, National Union Fire Ins. Co. v. O’Rear. (Ala.) .... 
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Complaint that insurer refused to receive tendered premium, denied 
liability, refused to defend claim and suit against insured, etc., 
held sufficiently to allege by implication that insurer- had not paid 
amount claimed to insured. Jones v. Internat. Ind. Co (Cal.) . 

Insurer in pleading avoidance held bound to allege death caused by 
overturning automobile, not by its being struck by train, etc. 
Ward v. Interstate Business M. A. A. (Ia.) 

Insurer, resisting payment on ground that insured, by repairing dam- 
aged building, breached policy, must plead election to exercise 
option to repair. Scottish Union & National Ins. Co. v. 
Linkenhelt & Co. Inc. (Ind.) 

Plea to complaint, averring certain statement in application was made 
“with intent to deceive etc.” held not demurrable for omission 
of word “actual’’ in connection with intent. Travelers’ Ins. Co. 
v. Whitman. (Ala.) 

Demurrers that plea did not aver that representations were false, prop- 
perly sustained. National Union Fire Ins Co. v. O’Rear. (Ala.) 

Under life or accident policy, which by its terms provides company shall 
not be liable for accident, injuries or death while insured is en- 
gaged in an unlawful or illegal act, if statutory offense, answer 
setting up defense must set out all statutory elements and must 
allege causative connection between offense and injury sustained. 
Messersmith v. American Fidelity €o. (N. Y.) 

Plaintif€. not having replied, may not avoid pleaded defense of mis- 
representations in application by evidence that defendant’s agent 
was informed of facts; this amounting to estoppel or waiver, 
available unless pleaded and plaintiff’s denial by operation of law 
being merely of application containing misrepresentations. Col- 
lins et al. v. Iowa Mfrs.’ Ins. Co. (Ia.) 

In defense based upon alleged failure to perform precedent warranties 
and conditions, plaintiff entitled to have particulars of defenses 
set out to prevent surprise. Goldberg v. Nat’l Surety Co. (N. Y.) 

In absence of set-off or counterclaim in suit on policy, insurer cannot 
reduce liability by showing nonpayment of premium notes. Schu- 
macher v. North American L. I. Co. (8S. ») 

Where allegation of overinsurance without consent is issue, plea of 
waiver of permission not necessary to render admissible testi- 
mony as to consent of general agent. Scottish Union & N. I. 
Co. v. Warren Gee Lumber Co. (Miss.) 

Furnishing of satisfactory proofs being condition precedent to recovery 
insured required to prove full compliance; if such compliance is 
denied by insurer no further pleading necessary to raise issue. 
Gallin v. Allemania F. I. Co. (N. Y.) 

Burden is on defendant to prove exemption set up in defense. 
bald v. Order of United Commercial Travelers. (Me.) 

Receipt for last month’s premium is presumption of payment of all pre- 
miums due. Conrad v. Interstate Life & Accident Co. (Tenn.)... 

Defence of rescission based on untrue statements in application is not 
nullified by charge that statements were knowingly and fraud- 
ulently made. Lewis v. N. Y, Life Ins. Co. (Mo.) 

Plea by original beneficiary of fraud in that contents of assignment 
were misrepresented did not support proof of constructive fraud. 
Elba Bank & T. Co. v. Marsh (Ala.) 

Competent for defendant to prove under general denial that plaintiff 
sought to recover value of property that was sold by him before 
loss or that was not included therein. Thomson v. Springdale 
Mut. Fire Ins. Ass’n.. (Ia.) 

(646) Where fact is contested, burden is always on insured to show that person 
whose death is proved is person insured. Suravitz v. Prudential 
SRG, CO. GE AGMOTIOR. CPE) ono sccccvvveccossevevevevccousereccece 

Proof of death from injuries received raises presumption of accidental 
death until overcome by affirmative proof to the contrary. Metro- 
politan Casualty Ins. Co. v. Chambers. (Ark.) 

Presumption of character of employment supported in favor of insured. 
Farmers’ Handy Wagon Co. v. Casualty Co. of America. (Ia.).. 

Where policy requires completion of specified act to complete delivery, 
possession. alone does not give presumption, nor is the considera- 
tion clause evidence of payment of premium. Columbian Nat. L. 
I, Co. v. Wirthle. (Okla.) 

Under requirement of furnishing satisfactory proofs of loss, incumbent 
on insured to show such service and not merely service of claim- 
ed proofs. Gallin v. Allemania F. I. Co. (N. Y.) 

Under complaint alleging application for policy payment of amount 
sufficient to cover first premium, issuance of policy and agent’s 
refusal to deliver it, proof offered as to agent’s refusal to deliver 
was not a fatal variance. Riordan v. Equitable Life Assur. 
Soc. of the United States (Ida.).... 

Burden on plaintiff to prove receipt by insurer of letter giving notice 
of loss Clute v. Des Moines Mut. Hail & Cyclone Ins. Ass’n 
(8s. D.) ° 

Where defendant pleaded non est factum, burden of proof of execution 
oad delivery is on plaintiff. Royal Ex. As. of London v. Almon 
(Ala.) 

Burden of proof on company to sustain allegation of vacancy of build- 
ing voiding policy. Perrette v. St. Paul F. & M. Ins, Co, (N. ¥.).. 841. 
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Production of certificate in proof of death makes prima facie case and 
burden of proving lapse is on defendant. Hinchliffe v. Minn- 
esota Commercial Men’s Ass’n (Minn.) 

Insured has burden of proving compliance, that formal proof of loss” has 
been prepared, and that actual damages have been suffered. 
Samchuck et al. v. Insurance Co. of North America. (Ore.) ... 

Where death is shown to have resulted from external visible injury, 
presumption will obtain that it was accidental, and not inten- 
tionally inflicted either by insured or by another person. Bur- 
den of proving affirmative defense in nature of an exception which 
relieves from liability is on insurer. Robinson v. Hawkeye Com- 
mercial Men’s Ass’n. (Ia.) 2 

Burden to prove wife insane when she shot husband so that death did 
not result from injuries “intentionally inflicted’’ to relieve in- 
surer from liability, was on beneficiary. Markland v. Clover Leaf 
Cas. Co, (Mo.) 

Burden of showing alleged waiver of vacancy provision by retention of 
premium is upon insured. Menser v. Marshall Farmers’ Home 
F. I. Co. (Ind.) 

Insured’s possession of policy raises presumption that it “haa” been de- 
livered and paid for, or that credit had been given for premium. 
Lafferty’s Adm’r v. Kansas City Casualty Co. (Mo.) 

Where death shown by external and violent means, presumption against 
suicide placing upon insurer burden*of establishing suicide. 
ker’s health & Acc. Ass’n v. Wilkes (Tex.) 

Receiving picture of insured as corroboration of testimony is not an 
error, Petersun v. Mystic Workers W. (Minn.) 

Statement by agents, after loss, of opinion as to meaning of description 
not admissible, unless expression of understanding of terms 
at time of issuance. Northern Assur. Co. v. Lawrence. (Tex.) 

Where insured claimed policy covered customers’ clothing in his care, 
policy being renewal of one secured by predecessor who testified 
he told agent he desired to cover such clothing, agents may tes- 
tify that he was told such clothing could not be insured. 
thern Assur. Co. v. Lawrence. (Tex.) 

Under code precluding insurer from pleading or proving, unless at- 
tached to policy, any “application or representation by insured 
which may in any manner affect the validity of policy,” insurer 
was not precluded from proving because not attached to policy, 
loan agreement by which any balance remaining unpaid by in- 
sured at death was to be deducted from amount of insurance. 
Long v. Northwestern Nat. Life Ins. Co. (Iowa) 

Where copy of policy offered in evidence by plaintiff beneficiary was 
admitted by defendant insurer in its affirmative answer to be true 
copy, admission was proper and pertinent. Prudential Ins. Co. 
of America v. Diffenbaugh et al. (Ind.) 

Policy itself is admissible in evidence. National Union Fire Ins. Co. 
v. O’Rear (Ala.) 

Failure of company to attach application does not preclude from re- 
lying for defense on other express terms of policy. Western 
&S L. L Co. v. Weber (Ky.) 

Failure of company to attach application does not preclude from de- 
fense under express terms of policy, without reference to ap- 
plication. Western & So. L. I. Co. v. Weber (Ky.)........02-02: 

(654%) That insured failed to pay note given in payment of first annual 
premium causing forfeiture of policy with premium acknowledge- 
ment clones. inadmissible. Schumacher v. North American L. I. 


Co. (S. 

(655) Testimony of physician who had attended insured before issuance of 
policy, as to her condition then and whether it would have been 
discovered was relevant as to applicant’s identity. anes v. 
Prudential Ins. Co. of America (Pa.)........eeeseeeees 

Statute re applications not attached to policy includes only * those re- 
ferred to in policy; application not referred to is admissible to 
prove fraud. Western & So. L. I. Co. v. Weber (Ky ) 

Application not referred to in policy admissible to prove fraud, de- 
spite statute. Western & So. L. I. Co. Vv. Weber (Ky.).......... 

In claim of conspiracy between insured and one who fired the property, 
confession of latter not admissible on theory that he was acces- 
sory. Royal Ins. Co. v. Taylor (U. S..) 

Where notice of loss was issue, beneficiary's absence from state at time, 
illness, and immediate subsequent death were admissible for jury 
to consider on issue. Travelers’ Ins. Co. v. Whitman (Ala.).... 

In action after inability of two appraisers to agree upon a third, 
evidence of their correspondence held admissible to prove bona 
fides. Headley v. Aitna Ins. Co. (Ala.) 


Letters tending to show insurer treated policy as subsisting claim long 
after it had notice of facts upon which it seeks to forfeit were 
admissable. National Union Fire Ins. Co. v. O’Rear (Ala.)...... 


There was substantial evidence to support finding of jury that policy 
was accepted by applicant. Riordan v. Equitable Life Assur. 
Soc. of the United States (Idaho) 

In action for permiums paid on policy, defended on ground of forfeiture 
by failure to pay premium note on its maturity, evidence sufficient 
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to sustain finding of insurer’s waiver of forfeiture. Gaskill v. 
Pittsburgh Life & Trust Co. (Pa.)........ 

Where defendant’s evidence as to deceased’s faise statement to medical 
examiner, if true, made prima facie case, plaintiff, meeting the 
defense on ground that defendant’s agent fraudulently and in- 
correctly filled in application, had burden of sustaining such 
ground by clear and satisfactory evidence—defendant, claiming 
that another had impersonated the alleged insured on medical 
examination had burden of proving it—fraud on the part of in- 
sured set up as defense to action may be established by cir- 
cumstantial evidence if clear and satisfactory. Suravitz v. 
Prudential Ins. Co of America (Pa.).......... coeee 


Evidence warranted finding that agency of agent who accepted overdue 
premium was genera! within meaning of that word as used in law 
of agency. McDonald v. ee Life Assur. _ of the United 
States (Iowa) 

Breach of warranty as to health as a “defense held insufficient under 
evidence. Petersun v. Mystic Workers W. (Minn.) 

Judgment of trial court not reasonably sustained by weight of evi- 
dence. Columbian Nat. L. I. Co. v. Wirthle. (Okla.).......... 

Evidence held insufficient to show cause of insured’s death was one in- 
sured against in the policy. North American Acc, Ins. Co. Vv. 
Hill’s Adm’x. (Ky.) 

Where payment resisted on ground. that insured’s death was not 
accidental, but caused by one with whom insured had started 
a quarrel evidence held to support verdict for insured. Metro- 
politan Casualty Ins. Co. v. Chambers. (Ark.) 

Plaintiff’s evidence held to show prima facie death of insured. Pruden- 
tial, Ima. Co. Of A. V. GGUS, (HEY.). cccvccsvcccccccvevvcsccsers 

Plaintiffa failed to establish that proposition for settlement submitted 
by defendant insurer was accepted. Wells et al. v. Tompkins 
County Co-Op. Fire Ins. Co. (N. Y.) 

On evidence of waiver of stipulation, insured could not be nonsuited 
on grounds of non compliance with proof of loss provision. Prof- 
fitt v. State Mut. F. I. Co. (N. C.) 

Evidence of sole possession,claiming to be absolute owner, makes 
prima facie case of ownership, and unnecessary to show formal 
transfer. Farmers’ State Bank of Parker v. Tri-State Mut. G D. 
F. Ins. Co. of Luverne, Minn. (S. D. 

Provision requiring notice of loss held not to preclude maintenance of 
action under evidence. Colony State Bank of Colony v. Watson 
(Kan.) 

Question of fact—credibility of witnesses. Blackwood v. Nat. Life 
Ins. Co. of A. (La.) 

Deceased’s statement that he had made transfer of policy held not 
sufficient to establish equitable parol assignment. Ward v. N. Y. 
Life Ins. Co. (N. Y.) 

Evidence held insufficient to show beneficiary or insured informed of 
real authority of agents—evidence held to warrant jury finding 
agents authorized to accept defaulting premiums Pacific Mut. 
Life Ins. Co. v. Hayes (Ala.) 

On facts as stated, vacancy voiding policy held to be shown. 

v. St. Paul F. & M. Ins. Co. (N ) 

In absence of explanation or other evidence, statement of age in proofs 
4 ae establish fact. Woods v. Sovereign Camp 
CN, ) 

Where application is not attached nor referred to, cannot be considered 
part of contract, nor as evidence, but insurer may plead mis- 
representation in inducing to issue policy. Life Ins. Co. of Va. 
v. Pate (Ga.) 

Question of fact—credibility of witnesses. 

F. L. As. Corp, Ltd. (La.) 

Proof of sudden enlargement of hernia was insufficient to show that it 
was caused by external violent and accidental means within 
policy. Transylvania Cas. Ins. Co. v. Allen’s Adm’r. (Ky.) .... 

Where it appeared that insured was struck by automobile resulting in 
concussion of brain, and subsequently developed appendicitis and 
heart disease, evidence sustained finding that proximate cause of 
death was concussion of brain. Clarke v. New Amsterdam Cas- 
ualty Co. (Calif.) 

In action on policy containing provision that in case of suicide within 
one year liability of company should be limited to amount of pre- 
mium paid, evidence held sufficient to sustain finding and judg- 
ont against defendant. McCoy v. Central States Life Ins. Co. 
(Kans ) 

Where no evidence property was incumbered or belonged to other than 
insured, policy was prima facie evidence of ownership. 

Ins. Co. v. Taylor. (U. 8.) 

One who was in room with husband when he was shot and described 
circumstances was eyewitness within terms of policy. Bankers’ 
Health & Acc. Ass’n v. Wilkes. (Tex.) 

Fact of delivery or nondelivery, introducing policy and proving death of 
insured by external injuries has made out prima facie case. Laf- 
ferty’s Adm’r. v. Kansas City Casualty Co. (Mo.) 
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Evidence of insured’s vexatious refusal to pay held sufficient to warrant 
verdict for attorney’s fees. Non-Royalty Shoe Co. v. Phenix 
Assur. Co., Limited, of London, England. (Mo.) 

Evidence held to show that plaintiff mortgagee had knowledge of 
change of ownership, but failed to notify insurers. Trust Co. of 
St. Louis County v. Phoenix Ins. Co. of Hartford, Conn. Same v. 
German American Ins. Co. of New York. (Mo.) 

Evidence sufficient to sustain finding that defendant company in accept- 
ing note for part of third premium and demanding payment of 
note after it became due, waived default in payment of note and 
its right to claim forfeiture of policy for nonpayment. High- 
land v. Iowa Life Ins Co. (Ia) wecccccecccees 

Physical condition of insured prior to and at time of issuance, possibly 
voiding policy, held for jury. Metrop. Life Ins. Co. v. Fitzgerald 
(Ark) 

Whether insured, when he accepted and receipted for overdue premium 
returned to him by company in satisfaction of his claims under 
life policy, had sufficient mental capacity to comprehend the 
effect of such action and whether he waived payment of second 
annual payment was for jury. McDonald v. Equitable Life Assur. 
Soc, of the United States (Towa)... ...ccceccsccccccccccceccens 

Where evidence is in conflict as to value of property destroyed, it is 
reversible error for the court to instruct jury, that verdict for 
plaintiff must be for face value of policy. Palatine Ins. Co. of 
London, England v. Commerce Trust Co. (Okla.) 

Where defendant alleged insured had falsely stated he had never 
been rejected by another company, whether defendant had knowl- 
edge of such rejection was for the jury, the testimony being at 
variance. Kane et al. v. Detroit Life Ins. Co. (Mich.)........ 

Question of damages and attorney’s fees for alleged vexatious refusal 
to pay was for jury. Beck v. Metropolitan Life Ins. Co. (Mo.).. 

Whether insured was in sound health at issuance of policy was for 

jury. Beck v. Metropolitan Life Ins. Co. (M0.)...........0+: 

Question of vexatious delay was for jury. Huls v. Metropolitan Life 
Ins. Co. (Mo,) 

Whether insured was not in gooa health when policy was delivered 
but then had tuberculosis of which she died was for jury. 
Huls v. Metropolitan Life Ins. Co. (Mo.).......... 

In action on life policy issued on “rated-up age,” insurer ‘seeking to 
enforce provision of policy that, if insured had misstated age, 
face value of policy should be proportionately reduced was en- 
titled to go to jury on question whether = had misstated 
age. Unterberg v. New York Life Ins. Co. (N. Y.). 

Where plaintiff claimed that applicant had little knowledge of English 
and confided to insurer’s agent, issue was for jury—where evi- 
dence showed ample ground for suspecting good faith of case 
and where defendant relied largely on circumstantial evidence 
as to fraud, case was for jury. Suravitz v. Prudential Ins. Co. 
of America (Pa.) os occene 

In action brought after two appraisers could not. agree upon a ‘thira, 
evidence held to justify submission of cause of disagreement to 
jury. Headley v. A®tna Ins. Co. (Ala.) 

Under defense of false representation of physical condition, whether 
issuance of policy waived misrepresentations, held under evi- 
dence for jury. Johnson v. Metrop. L. I. Co. (S. C.) 

Truth and materiality of representations are generally issues of fact; 
where all testimony excludes every reasonable inference but one 
it becomes issue of law. Life Ins. Co. of Va. v. Pate (Ga.) 

Where no doubt but that representation as to medical attention was ma- 
terial, question of materiality is for court not for jury. Sparer 
v. Travelers I. Co. of Htfd. (N. Y.) 

Whether acceptance of defaulting premium was waiver of default held 
for jury Pacific Mut. L. Ins. Co v. Hayes (Ala.) 

Where insured’s occupation at time of insurance was one not regularly 
classified by insurer, question of whether change in risk has taken 
place and to what degree risk has been increased for purpose 
of reducing indemnity upon change of occupation to one more 
hazardous, is for jury. Federal Casualty Co. v. Chatman (Ind.). 256 

Where defendant set up settlement agreement, peremptory instruction 
for defendant was properly refused, where sufficient evidence to 
make issue. St. Paul Fire & Marine Ins. Co. v. Pipkin (Tex.).. 253 

In action under mortgage clause, whether trustee affixed signature as 
relinquishment of rights or only as witness to signature of in- 
sured held for jury. Amer. Centr. Ins. Co. v. Ehriich (Col.).... 358 

Whether declaration as to death of brother and insured’s use of alcohol 
was material within statute, held for jury. Attna Life I. Co. 
v. King (Tex.) 

Where all testimony relating to question of fact excludes every reason- 
able inference but one, issue becomes one of law. Wilkins v. 
National L. & A. I. Co. 

Under evidence jury might have found that death of insured was caused 
by external, violent and accidental means, it being contention of 
plaintiff that, as result of carrying a heavy loud of ashes, a kink 
was in insured’s bowels, and hence directed verdict for defendant 
was erroneous, Budde v. National Travelers’ Ben. Ass’n (Iowa). 266 
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If insured signed compromise because he misapprehended provisions of 
of policy his rights therein, whether such mistake was the re- 
sult of his own negligence, question of fact. St. Paul Fire & 
Marine Ins. Co. v. Pipkin (Tex.) 

Whether forfeiture has been waived by agent of company within scope 
of authority is for jury. National Fire Ins. Co. v. O’Rear 
(Ala.) 

Where false answers to material questions in application were inserted 
by agent, signed by applicant and attached to policy under evi- 
dence, direction of verdict for company held proper. Wilkins 
v. National L. & A. L Co. (Ga.) 

Where car was destroyed in collision, evidence as to whether or not, 
subsequent to issuance of original policy, collision features had 
been canceled by mutual agreement, were in conflict, and a ques- 
tion for the jury. Drew v. Amer. Auto. Ins. Co. (Tex.) 

Materiality of representation in proof of loss is question for court. 
Samchuck et al. v. Insurance Co of North America. (Ore.) .... 580 

Whether beneficiary notified insurer of death of insured and requested 
blanks for proof of claim and received no reply, was a question 
for jury. Simmons et al. v. Western Indemnity Co. (Tex.) 

Under evidence, question of suicide held for jury—evidence held not to 
require submission of issue whether death caused by voluntary 
exposure to unnecessary danger. Bankers’ Health & Acc. Ass’n 
v. Wilkes. (Tex.) - 481 

On the evidence that whether at time of his injury bookkeeper had 
changed his occupation or was engaged in act pertaining to more 
hazardous occupation, was for jury. Crawford v. Travelers’ Ins. 
Co., Hartford, Conn. (Penn.) 

Whether there was a meeting of minds, so as to constitute an agree- 
ment to insure plaintiff's automobile against theft, was ree 
et jury. Fodor v. National Liberty Ins. Co. of America... 


Whether award. of appraisers of loss was taintea with fraud was for 
jury. Non-Royalty Shoe Co. v. Phenix Assur. Co., Limited of 
London, England. (Mo.) 

Question of delivery of policies through bank held for jury under evi- 
dence. Wittliff v. Tucker, (Tex.) 

On evidence, held a controverted question of fact as to unconditional 
ownership of automobile and materiality so that no error in refus- 
ing to instruct verdict. California Ins. Co. v Eads’ (Tex.) 

What insured told agent as to ownership of land on which house stood, 
held insufficient to authorize submission to jury of question 
whether company waived unconditional ownership clause. Sprad- 
ley v. Georgia Home Ins. Co. (8S. C.) 

While it may be question for jury, depending on nature of trouble or 
conflicting or doubtful evidence, whether insured was in “sound 
health’, it is not so where it appears by clear and uncontradicted 
evidence that he had tuberculosis. Mutual Life Ins. Co. of Balti- 
more.v. Willey. (Md.) 

Instructions that if jury found “or believed’’ certain facts as to proxi- 
mate cause of death, verdict for plaintiff would be justified, were 
not misleading. Where accident was followed by heart disease 
which was immediate, but not proximate cause of death, instruc- 
tion that diseased condition must have existed at time of acci- 
dent, when considered in connection with other instructions, held 
not misleading. Clarke v. New Amsterdam Casualty Co. (Calif.) 605 

Instruction defining concealment given in action and one which de- 
fendant claims should have been given, held not substantially 
different. Collins et al. v, Iowa Mfrs.’ Ins. Co. (Ta.).......... 

Submission of breach of warranty other than that in defendant’s re- 
quested instructions not warranted by evidence. Petersun v. Mys- 
tic Workers W. (Minn.) 

Where question whether insurer waived vacancy provision by retention 
of premium, special findings held to sustain judgment for insurer. 
Menser v. Marshall Farmers’ F. I. Co. (Ind.) 

General verdict in favor of plaintiff held to be in effect sufficient finding 
that fire occurred without plaintiff’s fault. Morgan v. Germania 
Fire Ins. Co. Same v. Northwestern Nat. Ins. Co. (Kans.) .... 551 

There should be unambiguous finding of fact of insurer’s vexatious re- 
fusal to pay before infliction of either penalty Non-Royalty Shoe 
Co. v. Pheenix Assur. Co., Limited, of London, England. (Mo.) 566 

Motion for judgment for defendant overruled where general verdict 
was for plaintiff and such answers were nullified, by answers to 
other interrogatories. Scottish Union & National Ins. Co. 

B. E Linkenhelt & Co., Inc. (Ind.) 

Verdict based upon conflicting evidence as to physical condition of in- 
—— not be disturbed. Huff v. Equitable L. I. Co. of D. C. 
CW. Va.) 

(672) Judgment that insured shall execute and deliver to defendant, title 
insurer, quitclaim deed, would be proper only if insurance con- 
tract contained clause that insurer, in case of rejection of title, 
would pay agreed sale price. Murphy et al. v. United States 
Title Guaranty Co. (N. Y.) 

(675) Taxation of attorney’s fees in judgments upon insurance policies is not 
expressly exempted by law. Belk v> Capital Fire Ins. Co. (Neb.) 68 
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Allowance of attorney’s fees under conditions cited was not abuse 
of discretion. Metropolitan Casualty Ins. Co. v. Chambers. (Ark.) 

On facts stated recovery of attorney’s fees held question of fact for 
jury, whos findings will not be disturbed. Continental Aid Ass’n. _ 
v. Hand. (Ga.) 


XIX. Reinsurance. 


(676) Petition in life company’s suit on premium note acquired by taking 
over assets and liabilities of another company held not de- 
murrable under statues. California S. L. I. Co. v. Kring (Tex.) 

(679) Policy having lapsed when liabilities were assumed by company, it was 
not liable, nor original insurer. Lindsey v. Ind. Ord. Puritans 
(Ga.) . ° ° 

Contract of one company assuming liabilities of another company does 
not constitute issuance of new policy upen life of one dead at date 
of such contract, nor extension of period of limitation which had 
begun to run. Simmons et al. v Western, Indemnity Co. (Tex.) 

Where company took over business of bankrupt insurer and issued new 
policies, held new policies were reissuance and rendered liable 
for death from sickness contracted prior to issuance, despite 
provision to contrary. Sutton v. N. Amer. Acc. Ins. Co. (Mo.) . 

Where answer of defendant was simply a general denial, defense that 
contracts of reinsurance had been abandoned or cancelled can- 
not be relied on, but such new matter should be pleaded. 
ae & Rutgers Fire Ins. Co. v. London Mut. Fire Ins Co. 
(N. Y.) 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


Unincorporated association paying no death benefits nor any disability 
benefits in excess of $500 in one year to any one person is not a 
fraternal society, within statute. Nor is such association identical 
with incorporated life or accident association or building associa- 
tion, etc., in such sense as to make it amenable to judicial pro- 
cess as a corporation. Simpson v. Grand International Brother- 
hood of Locomotive Engineers et al. Smith v. Same (W. Va.)... 

Where foreign society fails to show compliance with own laws as to 
right to do business in a state, it is not entitled to admission. 
en Lodge A. O. U. W. of Iowa v. Insurance B’d of Neb. 

e 

Foreign insurance association, conducting business in this state Is 
bound to proceed in accordance with its laws. Weiditschka v. 
Supreme Tent of Knights of the Maccabees of the World. (Ia.).. 


Fraternal orders have right to prescribe any reasonable grounds for 
expulsion, and court, in reviewing validity of proceeding expel- 
ling member, will not look into the technical practice of either 
proceedings prescribed or followed. Any reasonable or permis- 
sible construction given by organization to its constitution, etc., 
will govern, unless clearly subversive of personal or property 
right’ Member who did not object to jurisdiction of committee 
to consider grievance will be estopped from objecting thereto in 
action to review validity of proceedings. Callahan et ux. v. 
Order of Railway Conductors of America. (Wis.) 


In absence of authority in by-laws, president of election committee had 
no right to postpone meeting for election of officers and phy- 
sicians—where such meeting was not legally dissolved adjourned 
or postponed by unauthorized officer, members who remained af- 
ter his ineffectual announcement could elect officers and physician. 
Soc. of Mut. Suc. St. Mary of Lattini etc. v. Iacobe. (Mass.) 


Statute empowering certain associations “to make insurance on lives,” 
etc., and forbidding them “‘to contract the payment of endorse- 
ments, etc., does not authorize them to undertake to make pay- 
ments because of insured having reached certain age. Messen- 
heimer v. Fraternal Aid Union (Kan.) ... ecerectcccoces 


Subordinate lodge in admitting members acts as agent of supreme 
lodge—Grand Lodga, principal is responsible for acts of sub- 
ordinate lodge acting as agent in admitting members, although 
accomplished in improper and unauthorized way. Supreme Lodge 
of W., Loyal Order of Moose v. Gustin. (Ala.) 


THD CONTRACT IN GENERAL. 


Where application for insurance in Michigan society was accepted in 
Michigan by lodge and certificate mailed to record keeper of local 
lodge in Iowa and by him countersigned and delivered to in- 
sured, contract was governed by laws of Iowa—to hold that con- 
tract with foreign society completed in a state was governed by 
laws of this state and not those of foreign state, although ap- 
plication was accepted and certificate issued, does not violate full 
faith and credit clause of Federal Const. Weiditschka v. Su- 
preme Tent of Knights of the Maccabees of the World. (Ia.).. 215 
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Beneficial society’s constitution, etc., and state statutes are part of con- 
tract and members are bound by provisions, even though with- 
out actual knowledge thereof. Bright v. Supreme Council Cath. 
Kets. & Ladies of A. (Ky) 

Where new contract ‘replaces old, provisions of constitution at the time 
considered as incorporated therein. Frain v. Fraternal Aid Union 
(8s. C.) 


(719) Incorporated mutual benefit society which under its charter has no 


power to obligate itself to pay certain sum to its members on 
their reaching 70 years of age, cannot accomplish same result 
by device of issuing certificate promising to pay that amount to 
member in case of total disability and adopting a by-law pro- 
viding that members on reaching that age shall be considered 
totally disabled—association has sxme power to change its rules 
as is conferred by ordinary agreement of applicant to be bound by 
subsequently adopted regulations. Messenheimer v. Fraternal 
MSE Une (CHAR) 60. cccccicvecvcccncucess 

Alterations in by-laws, etc., are binding if intended. to operate retro- 
spectively, and if right had been reserved, but cannot destroy 
vested rights in past contracts. Bright v. Supreme Council Cath. 
Knights. & Ladies of A. (Ky.) 

Where under by-laws and statutes existing at time of contract, heirs 
of deceased beneficiary take interest, held that heirs of deceased 
beneficiary were entitled to such interest despite changes in 
by-laws and statute subsequent to contract. Bright v. Supreme 
Council Knights & Ladies of A, (Ky.) 

Where change of constitution affecting status of members did not ex- 
pressly declare it should be retrospective, should not be given 
that construction and cannot apply to issued certificate. Sawyer 
v. Head Camp, Pac. Jur., W. W. (Col.) 

Member of fraternal association, as general rule, is bound by stipula- 
tion that certificate is issued subject to alteration or ammendment 
of constitution. Bishop v.. Brotherhood oi Locomotive Firemen 
and Enginemen. (Mich.) 


- By-law providing that payment of premium shall be ineffective unless 


(Cc) 
(734) 


(D) 
(748) 


entered on certain slip not binding on assured, by-law beine un- 
reasonable. Hartman et al. v. Fraternal Bankers’ Reserve Soc. 
(Ia.) 


When it becomes necessary to determine whether statements made are 
warranties or mere representations, court will take Into con- 
sideration the situation of parties, subject-matter and language 
employed and when it appears clear that statements should be 
construed as warranties contract will be so construed. Swanback 
v. Sovereign Camp of Woodmen of the World. (Neb.) 

Where application contains clause certifying, agreeing and warranting 
physical condition, truth of statements, etc., such representations, 
etc., are warranties and, if untrue, operate to defeat recovery. 
Sovereign Camp W. of W. v. McDonald (Fla.) 

Where applicant expressly warranted his arfswers in application and 
omitted one item of medical history, and after death society 
annulled contract, it was not liable. Modern Woodmen of A. v. 
Hall 

Where application contained false statement, directed verdict for bene- 
ficiary held improper under statute if evidence that statement 
was fraudulently made or material. National Council Kgts. & 
Ladies of Security v. Dean. (Ky.) 

Where parties to certificate have fixed character of insured’s answers 
in his application as warranties, and not representations, exact 
truth of each and every answer given is immaterial. Catholic 
Order of Foresters v. Collins. (Ind ) 

Under constitution and by-laws of association local medical examiner 


was not officer of local lodge prohibited by constitution from 
waiving provisions thereof, but was an agent of supreme nody— 
he not being officer of local lodge but agent could waive warran- 
ties in application—provision making answers warranties was 
waived, local examiner, agent of supreme body, who answers, 
having for years been insured’s physician and knowing as much 
about her as she did—statute authorizing association to prohibit 
waiver of any provision by member of subordinate lodge, does not 
apply to member in his capacity of agent of supreme body. 
Hereford v. Mystic Workers of the World. (Mo.) 

Despite by-law of society that no officer or local camp could waive pro- 
visions, agent’s knowledge was knowledge of society. Fries v. 
Royal Neighbors of America. (Mo.) 


DUES AND ASSESSMENTS. 

Member not liable for assessments levied before becoming member. 
Malone v. Grand Lodge A. O. U. W. of Iowa. (Ta@.) ...ceeeeeees 

FORFEITURE OR SUSPENSION. 


Husband of owner of saloon who occasionally served drinks held not 
engaged in prohibited occupation of saloon-keeper or bartender 
within constitution of order. Pulaski v. Sovereign Camp W. of W. 
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(750) Certificate not forfeited for nonpayment of assessment when insurer 
held one full unapplied monthly assessment paid. Malone v. 
Grand Ledge A. -O U.- We GE TGwE. CE decried cicevesscescese 


(753) Unnecessary to tender exact change in offer to pay dues and assess- 
ments over telephone, offer being refused on ground of forfeiture 
e certificate. Malone v. Grand Lodge, A. O. U. W. of tows. 
(Ia.) 

Payments to clerk authorized by secretary constitutes payment to sec- 
retary. Where by-law providing that payments of premiums 
should be entered upon slip in pocket of book furnished insured, 
inability of assured to produce slip does not preclude recovery. 
Hartman et al. v. Fraternal Bankers’ Reserve Soc. (la.) ° 

Secretary of local lodge, having authority to collect premiums, has pow- 
er to make reasonable arrangements as to method of receiving 
payments and may authorize bank to receive premiums. Hart- 
man ét al. v, Fraternal Bankers’ Reserve Soc. (Ia.) 


Where insured elected, in accordance with by-law, to pay a sum 
monthly, and have balance of assessment charged against his in- 
surance, a notice subsequently received from local lodge omitting 
address and signature and demanding total payment, cannot be 
construed as refusal to accept less sum so as to render tender of it 
unnecessary—if insurer had refused to accept less than total as- 
sessment, it would not have been necessary to tender the less 
amount. Supreme Lodge K. P. v. Guess. (Ind.) 


Where collector failed to demand higher asssssments from member 
who had notoriously entered occupation of retail liquor dealen 
his act having mislead member, order will not be permitted to 
take advantage of default by insisting on forfeiture after death 
—fraternal order may by by-law curtail and circumscribe right 
of local clerk to waive provisions—association acting througn of- 
ficers and local agents, is as much subject to operation of prin- 
ciple of estoppel despite by-laws prohibiting any local clerk or 
organization waiving provisions as any other association or in- 
dividual. Sovereign Camp Woodmen of the World, v. Putnam. 


(Tex.) 

Where member of society was engaged in extrahazardous occupation 
and never changed, but society voluntarily reduced assessment 
as if he had, and it was paid for years, after member’s death 
society cannot insist on forfeiture by failure to pay assessments 
based on extrahazardous occupation. Sovereign Camp, 
men of th World v. Wilson. (Ark.) 

Where member of cigarmakers’ local union subordinate to the Inter- 
national union has been for years in arrears with his dues, so as 
to be liable to suspension, but, on solicitation and threats by 
local union, has paid up prior to death, which payments were ac- 
cepted by international union, latter is estopped from setting 
up forfeiture. Staffan v. Cigarmakers’ International Union of 
America. (Mich.) 

Right to demand future prompt payment not waived by acceptance "of 
overdue payment, when notice given of subsequent promptness 
requirements. Malone v. Grand Lodge, A. O. U. W. of Ia. (Ia.).. 

Before statute, agent collecting premiums might have authority by 
implication, despite absence in by-laws, to wave defaults and for- 
feitures by accepting past due payments. Locomotive ~— 
Mut. L. & Ac. Ine, Agwa V. HMushes CAS.) ..ccccccvcacccescécs 

Requirement that payment of premium be recorded on certain slip was 
waived where secretary instructed bank to collect premiums 
without entering same on slip. Hartman et al. v. Fraternal Ban- 
kers’ Reserve Soc. (Ia.) 

By-law attempting to provide that chief officers of society. had no 
authority to waive any provisions of by-laws, was beyond pro- 
visions of statute and invalid. Agent may waive forfeiture, and his 
oct awe association. Fries v. Royal Neiglbors of America 
(Mo. 


Delinquent is not reinstated when dues paid on day of death to tocal 
secretary, not remitted to home office pending receipt of health 
cetificate and return tendered when death was learned. aes 
Americans v. Howell. (Ark.) 

Pregnancy not ailment or condition of bad or unsound health 80 as to 
violate stipulation against reinstatement. Nat. Council, Kgts. 
& Ladies of Security v. Glenn (Fla.) 


(763) Where delinquent not reinstated at death, society not liable because 
of proposal to refund all dues as settlement. National Americans 
v. Howell. (Ark.) ° eee 


(E) BENEFICIARIES AND BENEFITS. 


(769) Contract providing that, if designation of beneficiaries be illegal, bene- 
fit shall revert to life benefit fund, being tantamount to naming 
association as beneficiary, is invalid. Weiditschka v. Supreme 
Tent of Knights of the Maccabees of the World. (Ia.) 

Where beneficiaries restricted by by-laws and statute, person named as 
beneficiary, not dependent or other enumerated classes, could not 
recover. Harrison v. Carr (N. Y.) ‘te 
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(770) Foreign associations when permitted to do business in state are bound 
by Code enumerating beneficiaries under fraternal contracts. 
Weiditschka v. Supreme Tent of Knights of the Maccabees of the 
World. (Ia.) 

(771) Members of fraternal association and their heirs are bound by valid by- 
laws of association relative to beneficiaries, Weiditschka v. Su- 
preme Tent of Knights of the Maccabees of the World. (Ia.).... 

Adult sister held not a “dependent” under circumstances. O’Leary 
v. Menard (Me.) 

Mother, though living in a home, being dependent upon, is a member 
of insured’s family within meaning of constitution of association 
to permit designation as beneficiary. St. Louis Police R. A. v. 
Houlehin (Mo.) 

Appointment of beneficiaries, valid and unrevoked, not affected by sub- 
sequent changes in relationship unless stipulated or controlled by 
provision of law—where applicant appoints father and mother 
beneficiaries, his subsequent marriage does not revoke—subsequent 
regulation as to beneficiaries under deaths resulting from acci- 
dents not to be extended by construction to deaths from natural 
causes, Hamilton v. McLain (W. Va.) 

In event of some omission or illegality of designation of beneficiary 
under contract as exacted by statute, benefit or indemnity will 
pass to estate of insured. Weiditschka v. Supreme Tent of Knights 
of the Maccabes of the World. (Ia.) 

Persons to whom benefit is payable under constitution of society, 
absence of valid beneficiary may contest validity of beneficiary, 
especially where interpleader proceedings are provided for by 
constitution. Harrison v. Carr (N. Y.) 

Evidence held to show husband permanently insane before he made 
change in beneficiary. Waters v. Conselho Supreme da Uniao 
Portugueza do Estado de California. (Cal.) 

Beneficary in certificate providing for change, has no Vested Interest 
in contract of insurance which will prevent insured from changing 
any terms of contract, but has mere expectancy which may be 
defeated by change of beneficiary. Bills v. Bills et al. (Tex.).. 

Where laws of association provided against acquisition of vested in- 
interest in benefit, beneficiary has mere expectancy which can be 
destroyed by contract. Frain v. Fraternal Aid Union (S. C.). 

Under statute right of beneficiary is merely contingent and becomes 
vested only upon death of insured. Bright v. Supreme Council 
en. a eee: OE Be SOR as cave kcew eden es so Cit dU tahoreadesace 

Right of lawfully appointed beneficiary is inchoate in inception but be- 
comes consumate upon death and cannot thereafter be waived or 
abrogated by insurer unless absolved by rule of law. Ham- 
tem V. Metin CW. Vaid ocecccccccccvcveccccscccccsescsasesves 


Displaced beneficiary can question insured’s method of making change, 
only on ground that it was legally insufficient to accomplish 
that purpose, where insurer acquiesced therein, though method 
did not follow procedure provided in certificate—where mem- 
bers who designated two beneficiaries secured erasure of name 
of one of them from certificate held that though such attempt 
to change beneficiaries was irregular. and might give insurer 
right to deny liability, yet, where insurer acquiesced in cnange, 
diplaced beneficiary was entitled to no rights—insurer, by admit- 
ting its liability for sum specified and paying money into registry 
of court, ratified certificate in its altered form—and where so rat- 
ified it could not thereafter arbitrarily repudiate its ratification 
so as to entitle displaced beneficiary to share in fund. Bills v. Bills 
et al. (Tex.) ° 

Where by-laws make change of beneficiary ineffective except by” com- 
pliance with specific regulations, issue of new certificate may 
be regarded as having been issued when such regulations not 
complied with. Bishop v. Roberts (Kan.)........ccseeeeeeseeee 

Change of beneficiary held a valid contract between insured and as- 
sociation—change of beneficiary contract not necessary to be in 
single instrument. Frain v. Fraternal Aid Union (8S. C.) 


Evidence held sufficient to support finding that settlement procured 
by fraudulent representations—where part of amount has been 
paid under compromise settlement, not necessary to tender back 
this amount in order to recover remainder. Carver v. Kansas. 
Fraternal Citizens. (Kan.) 

Fraternal association cannot constitute its general medical examiner its 
constitutional tribuna! for final acceptance or rejection of claim. 
Members may set up tribunal to adjust differences arising be~ 
tween association and members, and make its decision final. 
Bishop v. Brotherhood of Locomotive Fireman and Enginemen. _ 
(Mich.) 


ACTIONS FOR BENEFITS. 

On facts stated, cause of action not barred by statute of limitations. 
Dinnie v. United Commercial Travelers (N .) 

Clause requiring preliminary proof 90 days before suit shall be brought 
may be waived by insurer and suit may be brought 90 _ 
after death. Sovereign Camp. W. of W. v. McDonald (Fia.). 
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Action against association by member, brought within six months after 
final rejection of claim, no bar on any ground that limitation 
provision of sx months in order’s constitution meant six months 
from time of rejection of claim by medical examiner, which re- 
jection was not final Bishop v. Brotherhood of Locomotive Fire- 
men and Enginemen (Mich.)......kecccccvcccccccccccsccescsess 

Under Code as to actions by or against associations of seven or more 
persons, beneficiary’s action against unincorporated association of 
more than seven persons, should have been brought against 
president or treasurer. Sparandeo v. Gatti (N. Y.) 

Though fraternal society did not comply with statute within 30 days 
prescribed, by designating commissioner of insurance as its agent 
for service of process where it did so thereafter, subsequent serv- 
ice on clerk of local lodge, in compliance with superseded stat- 
ute was not proper. Sovereign Camp, Woodmen of the World, 
v. Wilson. (Ark.) 

Fraternal society, organizea under laws of Illinois, which had no paid 
employees to solicit members, and which only accepted members 
on receiving their application with first installment of dues at 
Chicago, held not “doing business” in state of Colorado. Mem- 
ber of society, having principal office in Illinois, who solicited 
residents of Colorado, but received no compensation therefor, held 
not an authorized agent of association, and so association could 
not be served in Colorado by laving copies of summons with such . 
member. Shwayder v. Illinois Commercial Men’s Ass’n (Colo.).. 

In order that warranties shall constitute defense it is incumbent upon 
defendant to’plead and prove that the answers were made sub- 
stantially as written in application, that they were false in some 
particular material to risk. Swanback v. Sovereign Camp of 
Woodmen of the World. (Neb.) 

Complaint, failing to state that death of insured was result of bodily 
injury through external, violent and accidental means, was de- 
murrable and did not state cause of action. Dinnie v. United 
Commercial Travelers (N. o>) 

Where terms provide for reinstatement if “in good health,” plea “not 
in good health” is too vague and indefinite, requiring detailed 
eet Nat. Council Kgts. & Ladies of Security v. Glenn 
(Fla.) 

Petition, not aligeing conditions precedent to recovery had been com- 
plied with, held insufficient where such failure not cured by al- 
legations in answer—petition was not defective for failure to 
allege consideration. Sov. Camp W. of W. (Tex) 


Burden was on plaintiff to overcome defendant’s prima facie showing 
of misrepresentations and not on defendant to show that appli- 
cant’s answers were in fact his. Weise v. Sovereign Camp of 
Woodmen of the World. (Mo.) 

Burden of proof as to violation of law is upon insurer. 
cil Royal Arcanum v. Quarles. (Ga.) 

Where member had ceased to pay dues, was suspended and died, bur- 
den is on plaintiff to prove sufficiency of overpayments to meet 
necessary assessments, Supreme Council Catholic Knights of A. 
v. Wathen. (Ky.) 


Evidence of Coroner’s Jury as cause of death inadmissible as evidence 
except a part of proof of death. Supreme Council Royal Arcanum 
v. Quarles. (Ga.) 

Burden of proof is upon insurer pleading breach ot warranty to declara- 
tion. Sovereign Camp W. of W. (Fla.) 

Where ill health is pleaded in action for reinstatement, burden of proof 
is upon defendant to establish by preponderance of testimony. 
Nat. Council Kgts. & Ladies of Security v. Glenn (Fla.) 

If beneficiary sued officer of unincorporated association to recover death 
benefit on ground that by article of by-laws mortuary fund was 
entirely apart from funds of lodge, therefore in hands of officer 
as money paid to use and recoverable by beneficiary, it was 
part of her case to show amount was so paid to officer. Sparandeo 
v. Gatti (N. Y.) 

In eliciting testimony whether insured was insane, form of question re- 
citing facts on which option should be based and concluding, 
“Tell the jury whether or not he was sane or insane,” was not 
objectional as calling for statement of fact and not witness’ 
opinion. Eminent Household of Columbian Woodmmen v. 
Howle (Ark.) 

Evidence of statements made by agent, who collected assessments, 
subsequent to agent’s receipt from his wife of payments de- 
livered to agent’s wife. held competent. Locomotive Eng. Mut. 
Life’& Ac. Ins. Ass’n v. Hughes (Ala ) 

Burden of proof as to violation of law is upon insurer. 
cil Royal Arcanum v. Quarles. (Ga.) 

Evidence of plaintiff's disabling injuries sufficient to sustain verdict for 
him for amount of certificate. Bishop v. Brotherhood of Loco- 
motive Firemen and Enginemen (Mich.) 

Where statement of applicant as to syphilis was misrepresentation, ver- 
dict for plaintiff held manifestly contrary to evidence. Sov. 
Camp. W. of W. v. Cooper (Tex.) 
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Evidence held to show insured’s mother was dependent and supported 
by him, qualifying as beneficiary. St. Louis Police R. A. v. 
Houlehin (Mo.) 

That deceased was not within. requisite age limit not supported by evi- 
dence. Woods v. Sovereign Camp W (N. Y.) 

Statement in coroner’s certificate is a conclusion and not a statement 
of fact within statute. Schmidt v. Sup. Council R. Are. (Mo.). 

Trial court having held order estopped by collection of assessments 
through local agent, to declare forfeiture on account of failure 
to pay higher assessments due after change in occupation, prop- 
erly deducted from amount due under certificate amount of 
additional assessments member should have paid. Sovereign 
Camp, Woodmen of the World, v. Putnam. (Tex.) 

Held under evidence that question of false statement in application 
being fraudulently made was for jury. Nat. Council Kgts. & 
Ladies of Security v. Dean (Ky.) 

Whether agent collecting assessments was authorized to delegate au- 
thority to another was a question for for jury. Locomotive Eng. - 
Mut. Life & Acc. Ins. Ass’n v. Hughes (Ala.).........eeceeeeeees 

Evidence with presumption against suicide held a question for jury. 
Schmidt v. Sup. Council R. Arc (Mo.) 

Whether assessment was paid on or before certain date held to be 
question for jury, under evidence of a receipt, despite clerk’s 
testimony admitting possibility of receipt being incorrectly dated. 
Sovereign Camp W. of the W. v. Wallace (Ala.) 

Existence and extent of authority of agent to collect past due pre- 
miums and bind company, resting on implication and in parol 
held for jury. Locomotive Eng. Mut. L. A. Ac. Ins. Ass’n Vv. 
Hughes (Ala.) 

Whether assessment was paid on or before certain date was a question 
for jury under evidence of dated receipt, despite clerk’s testimony 
of uncertainty as to receiving payment. Sovereign Camp W. 
of W. v Wallace (Ala.) 

In husband’s action on wife’s certificate, whether society’s representa- 
tive had written her answers untruly, was for jury. Fries v. 
Royal Neighbors of America (Mo.) 

On the evidence, instruction involving good faith of applicant held prop- 
er—instruction that law favor compromise under circumstances 
orehes is not an error. Carver v. Kansas Fraternal Citizens 
(Kan. 

Evidence that examining physician had filled in applicant’s answers 
and that these were inaccurate, held not sufficient to warrant 
instruction as to whether or not answers of applicant were in 
fact his, applicant’s signature being admitted. Weise v. Sover- 
eign Camp of Woodmen of the World. (Mo.) 

Instructions not erroneous, as misleading in referring to agent of so- 
ciety who procured applicaton merely as agent, without saying 
whether of supreme or local camp. Fries v. Royal Neighbors of 
America (Mo.) 

Instruction that issue was whether plaintiff, when he presented applica- 
tion, was afflicted with permanent paralysis of either extremity, 
and for him to recover jury must find hat he was permanently 
disabled, held to have submitted issue fairly. Bishop sv. 
Brotherhood of Locomotive Firemen and Enginemen (Mich.).. 

Instruction that if insured made truthful answers and that agent wrote 
in her application untrue answers, and wife signed without 
knowledge, then society waived untruthfulness of “all” the an- 
swer, not erroneous as misleading in its use of “all.” Fries v. 
Royal Neighbors of America (Mo ) 








